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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-288-PM
PETI TI ONER A.C. No. 10-00634- 05001
V.
Docket No. DENV 79-323-PM
WASHI NGTON CONSTRUCTI ON COVPANY, A.C. No. 10-00634- 05002
RESPONDENT

Monsanto Quartzire Quarry
DECI SI ON

Appearances: Mldred Lou \Weeler, Esq., Ofice of the Solicitor, U S
Department of Labor, for Petitioner
James A. Brouelette, E.E.O/Safety Oficer, Wshington
Construction Conpany, M ssoula, Mntana, for Respondent

Bef or e: Admi ni strative Law Judge M chel s

These proceedi ngs were brought pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
820(a) (the Act). The petitions for assessnent of civil
penalties were filed by the Mne Safety and Health Admi nistration
on January 30, 1979, and February 9, 1979, respectively, and
timely answers were filed thereafter. A hearing was held on July
26, 1979, in Mssoula, Mntana, at which both parties were
repr esent ed.

The parties agreed that the Washi ngton Construction
Conpany's operations affect comrerce within the nmeaning of
section 4 of the Act (Tr. 5). The parties also agreed to settle
in Docket No. DENV 79-288-PM Citation Nos. 345011, 345017 and
345019 for the full anmounts assessed by the Mne Safety and
Heal th Administration which are respectively $30, $30 and $22.
This settlenent was approved (Tr. 5-6).

Docket No. DENV 79-288-PM
Citation Nos. 345010, 345013 and 345018

Evi dence was received in a consolidated fashion on the
above-listed citations and the decision and assessnments were made from
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t he bench.

The deci sion from pages 54-59 with sone necessary

corrections and del etions foll ows:

THE COURT: May | see the exhibit, please? The
deci sion fromthe bench on three of these citations is
as follows: The citations are Nos. 345010, 345013, and
345018. Each of these citations alleges the violation
of mandatory standard 30 CFR 56.12-32. This standard
is mandatory, and it requires that "Inspection and
cover plates on electrical equipnment and junction boxes
shall be kept in place at all tines except during
testing or repairs.” The evidence received indicates
clearly that the cover boxes were off, so it is a
violation in each instance of that particul ar mandatory
standard. It was the position of M. Brouelette that
t hese were housekeepi ng types of violations; but
nevert hel ess, they do go contrary to the Act. So,
have really no option except to find the violation; and
of course the other elements go to the anmount of the
penalty or the assessment.

Now, | should make clear that as the Admi nistrative Law
Judge, | amnot bound by the point systemused by the
Assessment OFfice. However, | try to make the
assessnment on as rational a basis as | can taking into
account all of the evidence as well as the statutory

criterion. If it was not clear, | will now make it
clear, and | hereby find a violation of 30 CFR 56.12-32
for each of those three citations. | will now take

i nto account or make findings of each of the statutory
criteria.

So far as past history is concerned, the evidence shows
14 citations, apparently all of which were issued on
t he sane occasion of this inspection. | find that this
is not an appreciable history. The evidence was
received as to the size of the operator. It appears
that its production is in the nei ghborhood of 200, 000
tons per year, and enpl oyees, 500 to 1,500 [conpany
wi de] .

* * * * * *

It seens to ne that conmpany wi de we have a medi um si ze
conpany; but possibly for the site itself, it would be
maybe small to nedium and | so find. It was
stipulated that the fines to be assessed here woul d
have no effect on the operator's ability to continue to
do business. It was further stipulated that the
operator abated the violations in good faith within the
time allowed by the inspector.

So, as far as the gravity and negligence is concerned,
it would be ny view that with sone variations, which
don' t
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think are necessarily too inportant, that the seriousness or
gravity and the degree of negligence are about the sane for the

three. So, | will proceed to make findings for each of the three
violations on those further criteria. | will take first the
gravity.

I think I could accept in part that in these three
situations, the probability of serious harmor injury
was slight; and it is my inpression fromthe
i nspector's testinmony that he virtually agreed to that.
I think that was in part because of the | ocation of the
boxes, and the fact that there was very little traffic
near the boxes. On the other hand, | don't want to
underestimate the general seriousness of any electrica
vi ol ati on. The standard where the regul ati on was
promul gated was for a good reason; and that is, while
nost of the time possibly a person could put his hand
in that box and not be affected, there is also the risk
or the chance that because of sone faulty connection or
a bare wire, a person could seriously be burned or
el ectrocuted. O course, while it is true that maybe
this woul dn't happen very often, it could happen where
you have poor visibility, people groping around, and
accidentally reaching into the box. So, there is that
possibility.

Now, we can say that maybe in these instances it was
renote, but when you | ook at the overall history of
m ne accidents, you see that you do have an
accunul ati on of such things. You have maybe not too
many of them but you will have one or two here and one
or two el sewhere for sonme other thing, and that again
is quite renote; but the net effect is to cause
overall, a history of injuries and perhaps even deat hs,
that the whol e purpose of the Act is to elimnate. So,
| can't discount that that is serious in that sense.
will find it serious with the qualifications that I
nment i oned.

Now, so far as the negligence is concerned, in this
i nstance the lack of the covers was clearly visible, so
it is the kind of thing that | think that safety people
woul d normal |y expect the m ne managenent and mners
t hensel ves to note and to do sonething about it. | do
appreciate, and | will take into account the fact that
inthis case it is apparently due to one particular
person, and that person is no |onger working the mne
At first I was somewhat inpressed by the fact that
there were, in these particul ar cases, four of these
vi ol ati ons which seenmed to be sort of a pattern and
whi ch suggested that naybe it was a very serious case
of negligence; but because of the circunstances | just
related | understand this is now taken care of and will
not happen in the future. So, taking that into
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account, | would just say it is a |low degree of ordinary
negligence. | believe, then, that | covered all of the criteria
whi ch brings ne to the assessnent.

In ny experience, | would say that the anounts
assessed are not really excessive. | would think that
ordinarily those woul d be appropriate assessnents.
However, | amgoing to take into account sone of the
factors that | just mentioned for these particul ar
cases. It is ny understanding that the first

assessnment was sonewhat | arger because of perhaps nore
access to that particular box. Considering all of these
ci rcunstances, | amgoing to nmake an assessnent of
one-hal f of the anobunts originally asked, namely, that
woul d be for Gitation No. 10, $16, for Ctation No. 13
it would be $12, and for Citation No. 18 it would be
$12.

That conpl etes nmy decision on these first three
assessnents. W may go to the next.

* * * * * *

Citation No. 345012

Evi dence was received on this citation and the decision and
assessnment were nmade orally fromthe bench. It is recorded at
pages 72-74 of the transcript and with necessary corrections and
deletions is as foll ows:

THE COURT: | will now proceed to make the
decision on Citation No. 345012. The first consideration
was whet her or not the Act or the regul ation has been
vi ol ated as charged. The charge in this instance is
that the conduit el bow had broken causing sone at | east
slight danmage to the cables to the Tel esmth Cone
Crusher Motor. M. Brouelette has argued here that
this should not be a violation because of the |ack of
any hazard, in his view M. Brouelette [al so argued
there was no] violation in this particular instance in
that the condition, which existed, was [nhot] contrary
to the regul ation

Now, the regulation, that portion that the inspector
had in mnd, requires that, "Cables shall enter netal
franes of notors, splice boxes, and el ectrical
conpartnments only through proper fittings." The
results of the broken el bow and the cabl e then hangi ng
| oose neant that it was not entering the box through
proper fittings. 1t is not the purpose of these
regul ati ons to decide in each case whether or not there
is a specific hazard before the violation occurs.

Maybe sonme of the regulations are witten that way,
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but nmost of themjust assune that if that condition existed, it
has the potentiality for a hazard under some conditions. So,
that is why a good electrical practice, | assume, requires that
t hose kinds of conditions not be allowed to exist. Therefore,
regardl ess of the degree of the hazard or the possibility of
harm it is really not relevant as to the question of whether or
not there was a violation. |If the condition exists, there is a
viol ation.

Now, maybe as a layman it is difficult for you to
understand that, but that is the way nost of these
regul ations are witten, and that is the way they are
enforced. So, with that in mnd, | wuld find that
because of these broken connections and the condition
t hat has been described and it is not disputed, as |
understand it, that there then was, and | do find a
violation of 30 CFR 56.12-8. | should say the findings
have al ready been nade as to all of the criteria except
as to gravity and negligence of the citation. so,
woul d just confine nyself to those two criteria.

As far as the seriousness is concerned, | just have to
bel i eve that when a cable such as this is broken, and
that there is a vibration existing and the possibility,
at least, even though it may not be at all that great
of contact, electrical contact, that it is, what |
woul d classify it as, serious, and I so find. On the
negligence factor, | think it is clear. | don't
believe it is really disputed that this happened at the
time that repair was done on the machinery; so it was
known and that should not have been pernmitted to exist.

I will, however, take into account, even though there
is no evidence on the subject in the strict sense of
the word, the fact that the conpany had ordered parts
for this. | do that because M. Brouelette is not
famliar with | egal procedures, and he did not have the
evi dence at hand; but | will take his word for it under
these circunstances that it was on order. Thus, it
seens to ne that the conpany did recognize the problem
and was prepared to do sonething about it. | don't
think that that neans that they are relieved of al
responsibility here. 1In sonme of these situations it
may be that the machine sinply cannot be operated if a
danger exists. However, | will take that factor into
account and I will do exactly, because of that factor
the sane as | did for the other assessnents, and | w ||
reduce it by one-half. So, accordingly, | hereby
assess for Citation No. 345012 the sum of $15. That
conpl etes the decision in this citation. You nmay go to
the next citation.

* * * * * *
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Docket No. DENV 79-323-PM

Citation No. 345020

Upon the receipt of evidence on this citation, a decision
and assessnment were nmade orally fromthe bench. It is recorded
at pages 101-105 of the transcript and with certain necessary
corrections and del etions reads as foll ows:

This is a decision in DENV 79-323-PM which contains a
single citation. That citation is that the jaw
di scharge conveyor belt was used as a wal kway to the
drive nmotor and was not provided with handrailing. The
standard cited as being violated is 30 CFR 56. 11-2.
This citation reads, "Cross-overs, elevated wal kways,
el evated ranps, and stairways shall be of substantial
construction provided with handrails, and maintained in
good condition.™ That is a quotation, and that it is
the end of the relevant part.

The only evidence on the fact of the violation is that
of the testinony of the inspector and al so the docunent
which is a picture. | don't understand that there is
any contest as to the facts. The conveyor belt was
used by nmen, by mners, including a supervisor, as a
nmeans of access to the notor. The conveyor belt is, if
I have it correctly, some 160 feet and rises to an
el evation of as nmuch as 30 feet at the very tip. The
specific issue, it seenms, is [the operator's]
contention that such a conveyor belt is not a wal kway.
The regulation that | read does not specifically
mention the conveyor belt. At this point | should
state that with these regul ati ons, these mandatory
standards, that it is not infrequent that they do not
mention specific pieces of machinery and specific
conditions; but they are witten in a way, in a genera
way to cover situations that cone within their scope
even though they are not specifically listed.

Now, it would be very hel pful here, of course, if this
was a matter that sonmebody had previously considered
and rul ed on, and we woul d perhaps have authority then
for whether or not a conveyor belt used in this matter
is a wal kway.

The argunent of MBHA is sinply, since it in fact was
used as a wal kway, that therefore it is a wal kway and
therefore it is subject to the provisions of that
particul ar regulation. So, it would be up to ne to
make that decision, and since | have decided to do it
fromthe bench, I will attenpt to do so, keeping in
m nd, however, that | may be ruling on sonething [for]
whi ch there may be | egal precedent
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or other information which would bear on this and [of] which

unfam i ar.

So, ny ruling, then, | think you should understand is
based on the confines of this case and the testinony
and evi dence that we have taken here today. Now, |
appreciate the view that you have nentioned that [such]
construction of this particular standard could nean a
| ot of areas not otherw se thought to be wal kways
[woul d be covered]; but I amgoing to confine this to
this particular condition and pi ece of machi nery which
was a relatively long area, nanmely, 160 feet. It was
el evated up to 30 feet, which is a long way off the
ground, and certainly would suggest a clear hazard to
mners using that. |It, according to the statenents
made, is a relatively stationary piece of machinery.

It is not noved daily or nonthly or even yearly. It
stays there nore or |ess permanently, as these things
go. It would not be simlar, at least I would not view
it, to the anal ogy nmade of a steel worker on a beam
These beans have to be noved around to be put into

pl ace, and even there, | am not confident that they
don't require sone kind of protection for those stee
wor kers; but in any event, that is a tenporary,

i nper manent wal kway ki nd of situation, and that is not
what we are dealing with here, as | see it, at |east.
| see it as a nore permanent situation, and | would
accept the position of the Governnent on this, that
since it was used in this manner, that therefore it
does becone a wal kway.

I will take into account, | think, alittle bit, at
| east in the assessnent, the fact that this does cone
as somet hing new. Even the inspector was not
conpletely sure about it. He had to consult his
supervisor, and in that kind of situation, | suppose
that we can't expect the conpanies subject to these
regul ati ons, then, to know either. So, therefore
think that that ought to be a big consideration in the
assessnent of a penalty, nanely, this is nore like a
warni ng rather than a severe penalty for sonething that
shoul d clearly be done; but having said that, then, and
I hope having made nyself fairly clear, if not
conpletely satisfactory to everybody concerned, | will
find, then, that based on the use of this conveyor belt
as a wal kway and the fact that it had no guard rail
that it was a violation as charged of 30 CFR 56. 11- 2.

Fi ndi ngs have al ready been nmade on all the criteria
except as to gravity and negligence. So as far as the
gravity is concerned, | think there is no question that
it is a serious matter. Even though these nmen are
experi enced

am



~1568

upon

$142

and are aware of the hazard that is there, and al nbost anything
coul d happen to cause a severe injury to a mner, so |l would find
that the violation is serious. Now, as to the negligence, | have
al ready covered that in part. Surely the conpany did know there
were no handrailings, and even the supervisor used it; but what
they did not know and coul d not apparently know, there being no
history of this being cited as a violation, that that would be
construed to be a wal kway. So, therefore, the negligence in this

i nstance would be minimal. It would be slight negligence in ny
view, and for that reason, then, | would reduce the penalty to
what | would consider just a nominal penalty in this
circunstance. In that | consider this in the nature of a
warning, and so therefore it should not be a severe penalty. Wth
that in mnd, | wuld assess a penalty for this alleged violation
of $5.

* * * * * *

The following is a summary of the assessnents made or agreed
her ei n:

Docket No. DENV 79-288-PM

Citation No. Penalty Assessed or Agreed Upon
345010 $ 16
345011 30
345012 15
345013 12
345017 30
345018 12
345019 22

Tot al $137
Docket No. DENV 79-323-PM
Citation No. Penalty Assessed

345020 $ 5
G and Tot al $142

ORDER
It is ORDERED that the Respondent pay the total penalties of

within 30 days of the date of this decision.

Franklin P. Mchels
Admi ni strative Law Judge



