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O fice of Adm nistrative Law Judges

| TVANN COAL COMPANY, Application for Review
APPLI CANT
Docket No. WEVA 79-119-R
V. Wt hdrawal Order No.
0660641
SECRETARY OF LABOR, | ssued: April 26, 1979
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , [tmann No. 3 M ne
RESPONDENT

Appearances: Karl T. Skrypak, Esq., Consolidation Coal
Conmpany, Pittsburgh, Pennsylvania, for Applicant
David E. Street, Esgq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsyl vani a,
for Respondent
Mary Lu Jordan, Esq., for the United M ne Wrkers
of Anerica, Washington, D.C.

Bef or e: Judge Kennedy
DECI SI ON AND ORDER

On April 26, 1979 at 2:45 a.m, a haul age acci dent occurred
at applicant's Itmann No. 3 Mne. At 7:45 a.m an acci dent
control and wi thdrawal order issued pursuant to section 103(k),
30 U.S.C 813(k), (Footnote 1) of the Mne Act "to ensure the safety of
the mners until an investigation can deterni ne the cause or
causes" of the accident. The equi pnent
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and area covered by this order were "l oconotive No. 784 and the
trolley systembetween No. 5 rectifier and No. 6 rectifier.” The
Order was nodified at 9:00 a.m to permt the equi pnent involved
to be noved out of the area.

At 3:15 p.m on the same day order of w thdrawal No. 0660641
i ssued pursuant to section 107(a), 30 U. S. 817(a), (Footnote 2) of the
Act on the finding that an immnent danger existed "due to [a]
kink in the trolley wire which caused the trolley pole of the
| oconotive No. 784 to becone di sengaged from such wire and the
pol e becanme free swinging along an area of trolley wire supports
and striking such supports forcing the pole to swing across the
| oconmotive striking and injuring two enpl oyees.” The equi prment
and area which were covered by this order were "[a]ll track
haul age | oconotives that are designed [to] permt the pole to
free swing if disengaged fromthe wire and trolley system from
No. 5 to No. 6 rectifier stations.”" The Oder was nodified at
10: 00 p.m" to allow the use of haul age notors that do not have
free swinging trolley poles.™

On April 29, 1979 at 11:45 a.m, the section 107(a) i mm nent
danger order was termn nated because "[t]he track haul age
equi prent at the Itmann #3 mne that have [sic] free sw nging
troll ey poles have been nodified to prevent the poles from
sw ngi ng across the notor decks when they become di sengaged from
the trolley wire.™
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At 12:00 noon on the sane day, the section 103(k) control
order was term nated because "[t] he investigation of the serious
haul age acci dent has been conpleted and the trolley wire and the
nmodi fications to the haul age equi prent appeared to be adequate
for the resunption of use.”

The captioned Application for Review was filed on May 11
1979, alleging that the condition described did not constitute an
i mm nent danger and that the order was invalidly issued. On
Septenber 6, 1979, applicant filed a notion for summary deci si on
pursuant to 29 C. F.R 2700.64, by which it seeks a finding that a
section 107(a) inmm nent danger closure order may not properly be
i ssued in an area and on equi prent al ready covered by a section
103(k) control order. On Septenber 24, 1979, the United M ne
Workers of Anmerica filed their opposition to applicant's notion
and on Septenber 26, 1979, the Secretary filed his opposition
There being no genuine issue as to the material facts, (Footnote 3)
the matter stands ready for summary decision of the question of |aw
pr esent ed.

Applicant admits that the section 103(k) order was properly
i ssued to control the scene of the accident so that a thorough
i nvestigation could be conducted. Applicant further concedes
that the Secretary nmay cite an operator for any violations of the
Act or of the mandatory standards which are disclosed by the
i nvestigation. (Footnote 4) Applicant contends, however, that as a
matter of law "it is inpossible for MSHA to nake the necessary
section 107(a) i mm nent danger finding when mners have been
wi thdrawn fromthe area by the section 103(k) Order.” (Mtion p.
5) It is further
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suggested that since section 103(k) grants the Secretary broad
authority to make reconmendations as to corrective action to be
taken before the Order was term nated, and since the mners had
al ready been w thdrawn, the issuance of a section 107(a) i mr nent
danger order during the accident investigation was unauthorized.

(1d.)

The only authority cited by applicant in support of its
position is ny decision in Eastern Associ ated Coal Corp., HOPE
73-663 (February 12, 1974), affirmed as nodified 4 | BMVA 298 (June
25, 1975). This reliance, however, is clearly msplaced since
held nerely that in the absence of a condition or practice
constituting an inm nent danger an inmm nent danger closure order
may not be used for control purposes. In that case | vacated the
i mm nent danger order because the inspector had no reason to
bel i eve that the fatal haul age accident was the result of an
i mm nent danger, no inspection or investigation had disclosed the
exi stance of such a danger, and the order was issued solely for
control purposes. | pointed out that section 103(f) of the 1969
Act, the parallel provision of section 103(k) of the 1977 Act, is
an i ndependent grant of authority that permts federal mne
i nspectors to take control of the scene of an accident and to
i ssue any type of order, including inmmnent danger orders,
appropriate to insure the safety of persons in the mne
Anticipating the very issue which applicant raises here | clearly
st at ed:

So that there be no m sunderstanding as to the scope of
our ruling, we wish to enphasize that the operator does
not contend, nor do we hold, that a section 104(a)
order of wi thdrawal nmay not be appropriate and
warranted within the neaning of section 103(f) where a
proper surface or underground inspection at the scene
of a mine accident discloses the existance of an

i mm nent danger. Id. at p. 17.

I ndeed, this decision is in accord with a |line of cases
whi ch have rejected applicant's position. |In Valley Canp Coa
Co., 1 IBVA 243 (Decenber 29, 1972), the operator argued that an
i mm nent danger order could not properly issue when all personne
had voluntarily withdrawn fromthe mne prior to the inspection
Rejecting this contention the Board stated:

Val l ey Canp bases its argunent on an erroneous beli ef
that an order of w thdrawal cannot properly be issued
if no mners are in the mne when the order is issued.
W previously rejected this argunment in
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UMM District #31 v. dinchfield Coal Co., 1 IBMA 31, 41 (1970),
wherein it was held that because an order of w thdrawal not only
takes the mners out of the mne, but also keeps themout until
t he danger has been elimnated, an order of w thdrawal may be
i ssued when no miners are in the mne. 1 IBMA at 248.

Thus, the nmere fact that mners have been withdrawn prior to
t he i ssuance of an imm nent danger order does not invalidate that
order. |In Eastern Associated Coal Corp. v. IBMA, 491 F. 2d 277
(4th Cir. 1974), it was held that an imm nent danger order is
valid even though prior to issuance the operator had voluntarily
wi thdrawn the mners and was in the process of abating the
condition. The validity of an imm nent danger order depends
sol ely upon whether the condition or practice could reasonably be
expected to cause death or serious physical harm"if nornal
m ni ng operations were pernmitted to proceed in the area before
t he dangerous condition is elimnated."” 491 F.2d at 278. The
pur pose of the imm nent danger order is not only to w thdraw the
m ners, but also to keep themw thdrawn until the condition is
corrected.

The question of the effect of sinultaneous closure orders
was first considered in Roscoe Page, et al. v. Valley Canp Coa
Co., 6 IBVA 1 (January 28, 1976). The miners who were idled by
an unwarrantable failure wi thdrawal order filed for conpensation
The operator defended on the ground that no miners were idled by
t he order because they had previously been w thdrawn by an
accident control order pursuant to section 103(f) of the 1969
Act. The Board rejected the contention that the control order
i nval i dated the overl appi ng unwarrantable failure order. 6 |IBVA
at 6.

Finally, in a decision directly on point, Peabody Coal Co.
VINC 77-40, 77-50 (March 1, 1978), affirmed (Sept. 7, 1979), it
was held that miners were entitled to conpensation as a result of
the valid i ssuance of an imm nent danger order even though a
control order was already in effect. This follows because, "the
pur pose of [an imm nent danger] w thdrawal order is not only to
renove the mners but also to insure that they remain wthdrawn
until the inmm nent danger has been elimnated.” 1d. at p. 7.

Thus, it is apparent that in the case at hand the section
103(k) control order was issued for the purpose of facilitating
the investigation of the haul age accident. Wen the inspector
determ ned that the cause of the accident which killed one m ner
and seriously injured another was an



~1578

i mm nently dangerous condition which could reasonably be expected
to cause death or serious physical harmif normal operations were
permtted to proceed, he issued a section 107(a) order which
required that all haul age | oconoti ves whi ch had boons that could
swing free if disengaged fromthe trolley wire nmust be
appropriately nodified. Wen this was acconplished the i mm nent
danger order was term nated, and when the investigation was

concl uded the control order was term nated.

The prem ses considered, | nust conclude that the section
107(a) order No. 0660641 was not defective nmerely because it was
i ssued in an area and on equi prent al ready covered by a section
103(k) control order

Accordingly, it is ORDERED that applicant's notion for
summary deci sion be, and hereby is, DEN ED

Joseph B. Kennedy
Admi ni strative Law Judge

L
Footnote starts here

~Foot not e_one
1 Section 103(k), 30 U S.C. 813(k), of the Act provides:

In the event of any accident occurring in a coal or
other mne, an authorized representative of the Secretary, when
present, may issue such orders as he deens appropriate to insure
the safety of any person in the coal or other mne, and the
operator of such m ne shall obtain the approval of such
representative, in consultation with appropriate State
representatives, when feasible, of any plan to recover any person
in such mne or to recover the coal or other mne or return
affected areas of such mine to nornal

~Foot note_two
2 Section 107(a), 30 U.S.C. 817(a), of the Act provides:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i mm nent danger
exi sts, such representative shall determ ne the extent of the
area of such mne throughout which the danger exists, and issue
an order requiring the operator of such mne to cause al
persons, except those referred to in section 104(c), to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such inm nent danger and the conditions or practices which
caused such inmm nent danger no | onger exist. The issuance of an
order under this subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a penalty under
section 110.
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3 The United M ne Wrkers takes issue with applicant's
characterization of the 107(a) order as covering "essentially the
same" area and equi prent as the 103(k) order. This contention
is, however, not material to the determ nation of the question of
| aw presented.

~Foot not e_f our

4 Since the condition which caused the accident, nanmely the
kink in the trolley wire, was not a violation of a mandatory
safety standard, a penalty will not be assessed. At this stage
of the proceeding, it is unnecessary to express any opi nhion or
finding with respect to the claimthat the condition constituted
an i nm nent danger. Wether the condition nerits the issuance of
an inproved standard that mght require inspection of trolley
wires for conditions that may result in fatalities or injuries is
not before us.



