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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PITT 78-412-P
PETI TI ONER A.C. No. 36-00958-02027 V
V.

Sonerset No. 60 M ne
BETHLEHEM M NES CORPORATI QON,
RESPONDENT

DECI SI ON

Appearances: Leo J. MG nn, Esq., Trial Attorney, Ofice of the
Solicitor, Division of Mne Safety and Health, U. S
Department of Labor, 4015 W/ son Boul evard, Arlington,
Virginia 22203, for Petitioner
T. W Ehrke, Esqg., Room 1871 Martin Tower, Bethl ehem
Pennsyl vani a 18016, for Respondent

Bef or e: Judge Fauver

Thi s case was brought by the Secretary of Labor under
section 109 of the Federal Coal Mne Health and Safety Act of
1969, 30 U.S.C. (0801 et seq., (Footnote 1) for assessment of civil
penalties for alleged violations of nandatory safety or health
standards. The case was heard at Pittsburgh, Pennsylvania, on
January 29, 1979. Both sides were represented by counsel, who
have submtted their proposed findings, conclusions and briefs
followi ng receipt of the transcript.

Havi ng consi dered the evidence and contentions of the
parties, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:

FI NDI NGS OF FACT

1. At all pertinent tines, Respondent, Bethl ehem M nes
Cor poration, operated an underground coal mne known as the
Sonerset No. 60 Mne, in Washi ngton County, Pennsylvania, which
produced coal for
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sales in or affecting interstate commerce. The nine produces
about 4,000 tons of coal per day and enpl oys about 500 people.
The annual production of Bethl ehem M nes Corporation is about 10
mllion tons of coal

2. About 7:45 on the norning of August 30, 1977, a federa
m ne inspector, John N Poyle, began a regular inspection of the
Sonerset No. 60 M ne, acconpani ed by Robert Swarrow, an
i nspector-trainee, Cinton Cantini, a federal mne inspector, and
Ceorge Kupar, a company inspector.

3. The group began its course along the belt haul age system
at the point where coal was di scharged fromthe conveyor belt
into 7-ton mne cars. They wal ked up two crosscuts, at which
poi nt I nspector Cantini went through isolating doors into the
i nt ake escapeway while the others continued al ong the belt
system

4. Al though production had not yet begun on the day shift,
they noticed that the belt ran intermttently. At the first
belt-to-belt transfer point, about 800 feet inby the discharge
poi nt, wal king toward the stage | oader, |nspector Poyle began to
find | oose coal and dust. Wen he reached the stage | oader
anot her 1000 feet fromthe first transfer point, he noticed that
the bottomrollers, which were about 12 inches off the ground,
were subnerged in fine, dry coal dust for a distance of about 25
feet and that | oose coal was accumul ated underneath the stage
| oader at the point where it dunped unto the No. 3 belt.

5. Inspector Poyle tested the coal for thickness and
nmoi sture content with his hand and determned it was dry. The
conpany i nspector took no nmeasurenents and nade no tests of the
coal and coal dust.

6. The accunul ation of |oose coal and coal dust ranged in
depth from4 inches to 2-1/2 feet. Inspector Poyle measured the
depth and I ength of the accunul ations using a 6-foot rule and a
25-f oot tape.

7. Inspector Poyle indicated in his underground notes, but
not in his order, that the "belt rollers"” were stuck. The ends of
the belt were frayed and the strands of the belt were getting
caught in the rollers.

8. At the point where the stage | oader joined the face
conveyor, about 20 feet fromthe first accunul ation, |nspector
Poyl e observed anot her accumul ati on of | oose coal and coa
dust--ranging in depth from6 inches to 3 feet for a distance of
about 20 feet, with a maxi mum hei ght of about 3 feet. The coa
was rather danp at this location, probably because of the water
sprays on the shearing equi prent, and it was sonewhat |arger in
size. There was al so coal dust on the stage | oader
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9. Inspector Cantini rejoined the group at this point where
Kupar, Swarrow, Poyle, and six nen were standing on the opposite
side of the belt. He observed both of the accunul ations
descri bed by I nspector Poyle.

10. Inspector Poyle issued a section 104(c)(1) order of
wi t hdrawal , which stated

There was an accunul ati on of |oose coal and coal dust
on the belt haulage for 53 D face (longwall) section
(023) at the face conveyor ranging in depth from®6
inches to 3 feet for approximately 20 feet and
accunul ati ons of | oose coal and coal dust at the stage
| oader ranging in depth from4 inches to 2-1/2 feet for
a distance of approximately 25 feet. The bottom belt
was running in |l oose coal and coal dust. Electrica
conponents and power wires a source of ignition were
near the accunul ati ons.

11. On Novenber 4, 1977, this order was nodified to a
notice of violation under section 104(c)(1) of the Act because
the inspector's supervisor determ ned that the necessary
antecedent to a 104(c)(1) order, a notice of violation, had not
first been issued.

12. The longwall machine at the time of the inspection had
160 chock-type roof supports, each one capabl e of supporting 400
tons of force against the roof. The |longwall machine had a
20-ton shearing nmechanismwth cutter bits, which rip the coa
fromfromthe face. As the cutter noved back and forth al ong the
face, a path of about 30 inches of coal was mned off. At the
conpl etion of each sequence, the conveyor with the shearing
machi ne woul d "junmp" 30 inches to be in place for the next pass.
The 160 roof supports advanced one at a time until the panel was
m ned down about 600 square feet. When sufficient pressure and
stress on the roof were reached, the roof would cave in, |eaving
a gob area.

13. As the coal was sheared off (at a rate of about 14 tons
per minute), it |landed on the face conveyor, which transported it
across the face and dunped it at a 90-degree angle onto the stage
| oader, which was anot her chain conveyor (about 70 feet |ong).
The face conveyor was attached to the tail end of the stage
| oader by a sliding bracket, allowing it to nove and slide al ong
the tail piece. ldeally, they were to be in direct line with each
other but there was no piece of equi pnment designed to keep them
al i gned.

14. Sideboards were often placed on the stage | oader to
prevent spillage of the coal received fromthe face conveyor,
however, neither mne safety standards nor comnpany rul es required
si deboards at this |ocation
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15. The stage |loader was in a direct line with the No. 3 belt
conveyor, which carried coal successively to the No. 2 belt and
the No. 1 belt, which finally discharged it into 7-ton mne cars
for rail haul age out of the mne

16. Behind the cutting drumof the |ongwall machine there
was a nmechanismcalled a "cow," which scraped all but a snal
percentage of the coal onto the face conveyor. Part of the
| ongwal | apparatus itself was al so designed to pick up coa
spi |l age as the machi ne advanced.

17. Around the stage | oader, where the roof was supported,
m ners shovel ed up the | oose coal, but because the roof ahead of
t he chock canopy was unsupported, they did not, as a practice, go
out into that area to clean up what the machi ne had m ssed.

18. At tines, due to pressures and stresses in the rock
the roof would break and fall before the supports were advanced.
VWhen this occurred, pieces of rock would often be very | arge,
sonetines several feet long, 25 to 30 inches wide, and 6 to 8
i nches thick. The rocks would nove down the face conveyor, and at
the intersection with the stage | oader a bridging action would
occur with large pieces of rock bridging over the top of the
stage | oader and preventing the material from being carried away.

VWhen rocks started spilling out into the entry on both sides of
the face conveyor and on both sides of the stage |oader, the
condition would worsen until it was noticed and the machi nery was

shut down. At this point the Iarge pieces of rock would be
broken up with sl edge hamrers, and the spillage woul d be cl eaned

up.

19. Before the inspection Respondent had desi gned a speci al
cl eanup program in addition to its MSHA approved program
specifically for the Somerset No. 60 M ne.

20. This cleanup plan was part of a standard book devel oped
as a guideline for the forenen, and was used in the |level "one
training program The subject of cleaning up conbustible
materials was part of weekly enpl oyee safety neetings, and part
of the nonthly managenent safety neetings.

21. At the tinme of the inspection, there were 10 people on
the I ongwall face, all of whomat sonetine during the working day
were involved in sonme cleanup activity. |In the stage |oader
area, there were two "headgate" operators, one of whom had a
primary responsibility to be at the control panel at all tines.
The other did utility-type work, including breaking rocks,
shovel i ng, and rock dusting, and was generally responsible for
cl eani ng the stage | oader area.



~1856

22. There were also four "utility nen"” on the |ongwall, who
wor ked only on the day shift, whose primary responsibility was to
cl ean around the belt conveyors of the longwall and to keep that
area rock dusted.

23. One of the duties of the section foreman was to keep
t he headgate operator alert, so that the very nonent he saw a
pi ece of rock |large enough to cause a bridging effect he would
shut down the conveyor.

24. Routine cleanup was normally done at the end of a
production shift, before the next shift began production

25. Before the inspector's arrival, the day foreman, Bob
Jacobson, had arrived on the section and observed that there were
accunul ati ons along the belt haul age system and that no one was
cleaning themup. He imediately instructed his nmen to clean up
this condition.

26. These accunul ati ons shoul d not have gone unnoticed by
the previous shift foreman (who failed to report the condition in
t he books).

27. After Bob Jacobson gave instructions to his nmen, he
began his daily run through the mne while they went to their
breakfast. By the tine he returned, the inspector had arrived and
i ssued the withdrawal order. |Inspector Poyle was unaware that a
cl eanup assi gnnent had been given, and that the nen were on a
br eakfast break, when he arrived and when he |l ater issued the
order.

28. Wen Inspector Poyle arrived on the section, the six
men were standi ng around the stage | oader, none of them was
shovel ing, and they conpl ained to hi mabout the previous shift's
failure to clean up accunul ations.

29. Inspector Poyle observed the nmen just standing around
tal ki ng, and no one appeared to be eating.

30. Wiere there are accunul ations of fine, dry coal and
coal dust, friction caused by stuck rollers could ignite the fine
coal and propagate a mne fire. |If a nethane ignition occurred,
the dust could be lifted up into the air, dried out by the heat
and travel through the mne in a ball of fire. At the |longwall,
there were about 10 or 12 people who coul d have been affected
i medi ately by an explosion or nmine fire.

31. Power wires, electrical components, and stuck rollers
wer e possible sources of ignition or fire.
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DI SCUSSI ON

The conditions cited in the notice of violation were
observed by Inspector Poyle at about 9:30 a.m, shortly after the
day shift had arrived on the section. The belt was being run
intermttently, in an apparent effort to correct a problem The
i nspectors testified that the accunul ati ons described in the
noti ce had existed at |least fromthe previous shift, and possibly
had been allowed to build up over a |onger period.

Respondent' s defense that friction between the section crews
resulted in the refusal by the day shift to clean up
accunul ations left by the previous shift nust be rejected. It is
the responsibility of the Respondent to prevent the accunul ation
of substantial quantities of |oose coal and coal dust, and to
oversee its enployees to see that this is done whether or not
there is friction between crews. Mreover, there is no solid
evi dence supporting Respondent's speculation that the failure to
cl ean up the accunul ations was the result of friction between the
Crews.

Respondent' s expl anati on that the accumul ation at the face
conveyor - st age | oader juncture was caused by unusual rock
conditions encountered during the |ongwall operations is also
rejected. Both inspectors testified that they observed no | arge
pi eces or rock. This observation supports the inspectors' expert
opi nion that this accunul ation was due to the failure to control
spillage as the coal cane off the pan line onto the stage | oader
I nspector Poyle testified that no side boards were provided and
that the stage | oader was not |ined up properly to catch the coa
as it canme off the pan line. Even if were assunmed that |arge
rock pieces m ght have caused the accunul ati ons, the evidence
pl ai nly shows that Respondent allowed sizeabl e accunul ati ons as
described in the notice to build up over a period of time and not
to be cleaned up fromone shift to another. |In addition, the
expl anati on concerni ng unusual rock conditions is not relevant to
t he unwarranted accumul ati on found al ong the stage | oader-belt
No. 3 site.

CONCLUSI ONS OF LAW

1. The undersigned judge has jurisdiction over the parties
and the subject matter of the above proceeding.

2. Respondent violated 30 CFR 75.400 by all owi ng
accunul ati ons of | oose coal and coal dust as alleged in the
Noti ce of Violation.

3. Based upon the statutory criteria for assessing a civil
penalty for a violation of a mandatory safety standard,
Respondent is assessed a penalty of $1,000 for the above
viol ation.
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WHEREFORE I T IS ORDERED t hat Bet hl ehem M nes Corporation shal
pay the Secretary of Labor the assessed civil penalty, in the
amount of $1,000, within 40 days fromthe date of this decision

W Iiam Fauver, Judge

S
Footnote starts here

~Foot not e_one

1 In 1977, Congress passed the Federal Mne Safety and
Heal th Act of 1977, 30 U. . S.C. 801 et seq., which superseded the
1969 Act. This proceeding arose under the original statute. The
"Act" for the purpose of this decision, therefore, refers to the
1969 Act before anmendnent.



