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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Discrimnation
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 79-64-D
(CD 78-268)

ON BEHALF OF EUGENE NMARSHALL,
APPL| CANT MeClure No. 2 M ne
V.

CLI NCHFI ELD COAL COVPANY,
RESPONDENT

RULI NG ON MOTI ON AND ORDER OF DI SM SSAL

This is a discrimnation conplaint filed by the Secretary on
behal f of Eugene Marshall, pursuant to section 105(c)(2) of the
Federal M ne Safety and Health Act of 1977. By order dated
August 3, 1979, the parties were placed on notice that this
matter was schedul ed for hearing on Cctober 10, 1979. The record
shows that all parties, including the Applicant, M. Marshall
were served in a tinmely manner with this notification of
hearing (Footnote 1). Thereafter, on Septenber 7, 1979, at a tel ephone
conference in which counsel for both parties participated, the
Secretary's notion to continue the hearing date was granted and,
as counsel for the parties were then advi sed, the hearing was
reschedul ed to begin on Qctober 23, 1979. The parties were again
advised of this date by ny order dated Septenmber 21, 1979. A
copy of this order was sent by certified mail to all the parties.
The copy sent to M. Marshall was returned, stanped by the Posta
Service "Mved, left no address.” A copy of a subsequent order
i ssued on Cctober 5, and sent to M. Marshall by certified mai
was al so returned by the Postal Service stanmped "Mved, left no
address. "

On Cctober 12, the Secretary filed with the undersigned a
copy of a letter dated October 10, addressed to M. Marshall in
which the Secretary outlines in detail his unsuccessful efforts
to make contact with M. Marshall from Septenber 6 until the date
of the letter.
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Also, in that letter the Secretary advised M. Marshall that if
he did not make contact with the Solicitor's Philadel phia Ofice
by a certain date, a notion would be filed requesting that the
proceedi ng be di sm ssed.

On Cctober 19, 1979, the Secretary filed such a notion
Therein, the Secretary requests that the proceedi ng be di sm ssed
wi t hout prejudice. As grounds for the proposed action, the
noti on states:

a. Applicant's undersigned trial attorney has been
attenpting since Septenber 6, 1979 on an al nost daily
basis, to contact the conplainant in this case, Eugene
Marshall. He has nmade in excess of 20 tel ephone calls
to M. Marshall's home phone, which is not being
answered. He has contacted District 28 of the United
M ne Workers of America, M. Marshall's |ocal post
office, and m ners at Respondent's McCure No. 2 nine
No one knows of M. Marshall's whereabouts. 1In
addition, further investigation by MSHA has failed to
di scl ose M. Marshall's whereabouts.

b. Wthout the testinmony of M. Mrshall, Applicant
can nmake no prima facie showi ng of discrimnation

c. On Cctober 10, 1979 Applicant's attorney mailed a
letter to M. Marshall's honme address informng him
that his case would be dism ssed unl ess he contacted
the office of the undersigned attorneys.

d. On Cctober 12, 1979 the letter was returned to the
of fice of the undersigned attorneys as undeliverable
because M. Marshall had noved, yet had provided no
forwardi ng address to his post office. [A copy of the
envel ope containing that letter was attached to the
nmotion as Exhibit 1.]

e. As of COctober 17, 1979, M. Marshall has provided
no forwarding address to his post office, and has
informed no official of District 28 and, to
Petitioner's know edge, no enpl oyee of the MO ure No.
2 M ne of his whereabouts.

Thereafter, on Cctober 29, 1979, Respondent filed a response
to the Secretary's notion in which it sinply requests that M.
Marshal | s conpl ai nt be di smssed with prejudi ce. Respondent does
not advance any argunent in support of its request.

ORDER

Froma review of the record and filings in this proceeding,
it is apparent that the Secretary has expended consi derabl e
effort in pursuing this action on M. Marshall's behalf. It is
equal |y apparent that the Respondent has expended a consi derabl e
effort in
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preparing its defense to M. Marshall's claim The record is
clear that M. Marshall was on notice as to an Cctober hearing
date. Further, the Secretary has provided sufficient information
from whi ch a conclusion can be drawn that M. Marshall has acted
in such a manner as to effectively negate the efforts of the
Secretary to pursue this cause of action on his behalf. Under

t hese circunstances, | conclude M. Mirshall has had the
opportunity to avail hinmself of the Conm ssion's discrimnation
renedi es under section 105(c)(2) and he has chosen not to
cooperate with the Secretary in pursuing this 105(c)(2) action.

It would i npose an unreasonabl e burden on the Respondent to
dismss this case without prejudice, thus allow ng the Secretary
to pursue this sanme claimon M. Marshall's behalf at a later
dat e agai nst Respondent. There should be, and the parties have a
right to expect, some degree of finality to these proceedings.
Accordingly, under the specific facts of this case, | hereby

DI SM SS this proceeding WTH PREJUDI CE.

Franklin P. Mchels
Admi ni strative Law Judge

Footnote starts here

~Foot not e_one
1 The record contains a certified mail return receipt signed

by M. Mrshall dated August 7, 1979, stanped "d i ntwood,
Virginia" with the sane date.



