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r espondent

Bef or e: Judge Koutras
Statement of the Proceedi ng

This is a civil penalty proceedi ng pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977,
initiated by the petitioner against the respondent on January 11
1979, through the filing of a petition for assessnent of civil
penalty, seeking a civil penalty assessnent for one alleged
vi ol ati on of the provisions of 30 CFR 50.10. Respondent filed an
answer and notice of contest and a hearing was held in Wll ace,

I daho, on July 12, 1979. The parties submitted posthearing
proposed findings, conclusions, and supporting briefs, and the
argunents presented have been considered by me in the course of
t hi s deci sion.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ati ons, as alleged in the proposal for
assessnment of civil penalty filed in this proceeding, and, if so,
(2) the appropriate civil penalty should be assessed agai nst the
respondent for the alleged violation, based upon the criteria set
forth in section 110(i) of the Act. Additional jurisdictiona
i ssues raised by the parties are identified and di sposed of in
the course of this decision
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In determ ning the amount of a civil penalty assessnment, section
110(i) of the Act requires consideration of the follow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the Act, 30 U.S.C [1820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.
Sti pul ations

The parties stipulated that the citation was received by the
respondent, that the respondent is a |large mne operator, and
that any civil penalty assessed in the matter will not inpair
respondent's ability to continue in business (Tr. 2-3).

Di scussi on

Citation No. 348002, July 6, 1978, 30 CFR 50.10, states as foll ows:

A serious shaft accident occurred in the #2 shaft. A
mner was critically injured June 22, 1978, and has
been hospitalized in an intensive care unit. The
acci dent was not reported to MSHA officials in the
Bel | evue, Washi ngton Subdistrict O fice, the Western
District Ofice, or the 24 hour answering service in
Washi ngt on, DC

30 CFR 50.10, states as foll ows:

| nmedi ate Notification.

If an accident occurs, an operator shall inmediately
contact the MSHA District or Subdistrict Ofice having
jurisdiction over its mne. |f an operator cannot

contact the appropriate MSHA District or Subdistrict
Ofice it shall imrediately contact the NMSHA
Headquarters O fice in Washington, D.C., by tel ephone,
toll free at (202) 783-5582.

The term "accident"” is defined by 30 CFR 50.2(h) (1) through
(12). The pertinent definition of the termhere is section
50.2(h) (2) which defines "accident” as: "An injury to an
i ndi vidual at a mne which has a reasonable potential to cause
deat h. "
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Petitioner's Testinony

John T. Langstaff, respondent's assistant personne
director, was called as an adverse witness by the petitioner. At
the tine the citation was issued, he was enployed as Director of
Safety and training. He is famliar with the accident which
occurred on the afternoon of June 22, 1978, and first |earned
about it on the night of June 22, when it was reported to hi m by
tel ephone by one of his safety nmen, Bert Fetter. M. Fetter
advised himthat M. diff MIler had been involved in an
accident at the mne and had been taken to the East Shoshone
Hospital in Silverton, sonme 8 mles fromthe mne by a |l oca
anmbul ance service, M. Fetter further advised himthat M. Mller
had sustained "a | ot of facial marks and bruises about the face,
and that his left armwas bruised badly”, but that M. MIler was
conscious. M. Langstaff attenpted to contact his supervisors to
notify them about the accident, but they had al ready heard about
the incident, but he did not know how t hey | earned about it.
That same evening, M. Langstaff called the hospital and spoke
wi th a Doctor Gnaedinger, who informed himthat M. Mller
sust ai ned bruised arnms, cuts and bruises, and three fractured
vertebrae, but he could not recall which vertebrae were
fractured. The doctor advised that "diff is a tough little guy
and he is okay" (Tr. 17-21).

M. Langstaff testified that 4 days |ater he | earned that
M. MIller had been noved fromthe Silverton Hospital to a
hospital in Spokane some 80 nmiles away and that he was noved
t here because he had gotten worse the evening of June 22. He
then called the hospital in Spokane to inquire about his
condition, but since he was not a fam |y nenber, the nurse with
whom he spoke would release no information as to M. Mller's
condition. He later spoke again with M. Fetter, and he
subsequently | earned about M. MIler's condition through the
recei pt of a doctor's report fromDr. Ghaedi nger which he did not
have with himat the hearing. 1In addition, he also received
additional reports fromthe attendi ng hospital doctors. M.
Fetter advised himthat M. MIller was in the intensive care unit
and that there was a problemw th internal bleeding or interna
damage. At that time, M. Langstaff did not report the accident
to MBHA. Thereafter, he kept track of M. Mller's condition
t hrough daily conversations with M. Fetter. He finally reported
the accident to MSHA on Standard Form 7000-1, an acci dent
reporting form on June 29, 1978. He did not report the accident
when he first heard fromM. Fetter that M. MIller was in
i ntensi ve care because 5 days had el apsed fromthe tinme of the
accident and he believed it was no | onger inmediate. At the
i medi ate tine of the accident, he did not believe there was a
reasonabl e chance that death would result, and when he | earned
that the accident was serious, it was no |longer imediate (Tr.
22-32).
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On cross-exam nation, M. Langstaff testified that during the
week followi ng the accident, he felt that the injuries sustained
by M. MIller presented a reasonable potential for death, but
this woul d have been at the end of the week when he reported the
accident. He did not feel that way earlier in the week, but only
after M. MIller's condition got progressively worse. At the
time he filed the report with MSHA, he was foll owi ng his normal
routine of waiting for doctor's reports since he |ikes to have
all of those reports before sending in the MSHA report. M.
Langstaff indicated that he has no nedical training and believed
he was entitled to rely on doctor's reports in these matters. He
reiterated that he spoke with Dr. Gnaedi nger on June 22, who
informed himthat the injuries were not serious at that tinme, and
his attenpts to followup on M. Mller's condition the follow ng
week were not successful because the hospital in Spokane woul d
rel ease no information (Tr. 32-34).

In response to subsequent questions, M. Langstaff testified
that he filed MSHA Form 7000-1 by mail, and that is his usual
practice. He did not report the accident by tel ephone (Tr. 39).
Sonmeone from MSHA cane to see himthe week followi ng the
accident, but he could not recall whether that visit predated the
mailing of the report. As a matter of course, he relies on the
doctor's opinion to determ ne whether or not an accident has
occurred (Tr. 40).

Ml bert Fetter, testified that in June 1978, he was enpl oyed
by respondent as a safety man. He |earned about the accident by
a tel ephone call on June 22, while at hone. He went directly to
the hospital and spoke with Dr. Gnaedi nger who advi sed hi mt hat
after examning M. Mller, his left armlooked bad, but was not
broken, and that his injuries were not serious. He then reported
this to M. Langstaff, and the next day learned that M. Ml er
had been transferred to the hospital in Spokane, and he went
there to visit himon Sunday where he spoke with some nurses who

reported that he was "fine." The follow ng Tuesday he visited
the hospital again, and M. MIller's wife told himthat M.
MIller had taken a "turn for the worse."™ He called M. Langstaff

t he next day, on a Wednesday and informed himthat M. Mller's
condition was getting worse, but he did not know how serious he
was (Tr. 40-44).

On cross-exam nation, M. Fetter testified that the accident
happened after he and M. Langstaff's normal duty hours and that
is why he was at home. Part of his duties do not include
notifying MSHA about accidents, and he took an interest in M.
Mller's condition because he is his cousin. He was at the
hospital when they brought M. MIller in and the doctor advised
himthat "Ciff's tough, he is young. The arm and the knot on
his head and his back. There is a problem He will cone out of
it okay." He observed M. MIler at the hospital and spoke with
him and M. MIler conplained about a sore armand back. Dr.
Gnaedi nger cane back to
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see M. Mller tw tines the evening of June 22, and the doctor
never advised himthat M. MIller was in critical condition and
did not indicate that he had taken a turn for the worse, nor did
he express concern that there was a reasonable potential for
death (Tr. 45-47).

On redirect, M. Fetter testified that he first |earned that
M. Mller was in the hospital the Saturday follow ng the
accident, but did not learn why. He called M. Langstaff either
the foll owi ng Monday or Tuesday, and he did so because it is his
duty to report on the condition of personnel (Tr. 48). M.
Mller's injuries were not fatal (Tr. 49).

Jurisdictional Argunents Made Orally at the Hearing

During the course of the hearing, respondent's counsel noved
for dismssal of the case for lack of jurisdiction. In support of
his nmotion, counsel pointed out that the reporting requirenents
of Part 50 becanme effective on January 1, 1978, 42 Fed. Reg.
65534, Decenber 30, 1977. The accident in question occurred on
June 22, 1978, and the citation was issued on July 6, 1978.
However, counsel argues that at the tine of the passage of the
1977 Amendnents to the 1969 Coal Mne Health and Safety Act,
section 50.10 was not a nmandatory standard and therefore did not
become a mandatory standard upon enactnent of the 1977 Act.

Since section 50.10 was not a nmandatory standard in effect on
Novenber 9, 1977, the date of enactnent of the 1977 Amendnents,
counsel argues that it was not an effective mandatory standard
subject to MSHA enforcenent at the tine the citation was issued.
In support of this argument, counsel cited section 301(b)(1) of
the 1977 Act, 30 U S.C. 00961(b)(1) which states as foll ows:

The mandatory standards relating to mnes, issued by
the Secretary of the Interior under the Federal Mta
and Nonnetallic Mne Safety Act and standards and
regul ati ons under this chapter which are in effect on
November 9, 1977, shall remain in effect as mandatory
health or safety standards applicable to netal and
nonnmetal lic mnes and to coal mnes respectively under
this chapter until such time as the Secretary of Labor
shal | issue new or revised nmandatory health or safety
standards applicable to netal and nonnetallic mnes and
new or revised nandatory health or safety standards
applicable to coal mnes. [Enphasis added.]

Respondent's jurisdictional defense was not previously
rai sed by the answer filed to the petition for assessnent of
civil penalty. Wen asked why it had not been previously raised,
counsel asserted that respondent had retained new counsel and
that he had raised it at the hearing since it was his
understanding that a jurisdictional defense could be raised at
any tinme and was not subject to any waiver



~1877

(Tr. 11). In view of the fact that the jurisdictional argument
was raised for the first time at the hearing, the notion was
taken under advi senment, and while petitioner's counse

conpli mented respondent’'s counsel on his diligence in advancing
the argunent, he requested that | not rule on the notion fromthe
bench in order to give himan opportunity to research the
question and to file a postheari ng nenorandum on the question
(Tr. 11). This request was granted, and petitioner was afforded
an opportunity to file any additional argunments on the question
(Tr. 59). However, the parties were afforded an opportunity to
make a record on the nerits of the citation in the event that the
motion to dismss was ultimtely denied.

Respondent raised a second jurisdictional argunent in
defense of the petition. Counsel argues that a section 104(a)
citation can only be issued for an alleged violation of a
mandatory health or safety standard, and that a civil penalty
assessnment pursuant to section 110 can only be levied for a
viol ation of a mandatory standard. Since section 50.10 was not a
duly promul gated nandatory standard, respondent's counse
contends that respondent cannot be cited for such a violation
and cannot now be subjected to a civil penalty assessnment for the
asserted violation (Tr. 12-13).

In response to respondent’'s second argunent, petitioner
asserted that a citation pursuant to section 104(a) may be issued
not only for a violation of any mandatory standard, but also for
any violation of any rule, order, or regulation pronul gated
pursuant to the Act, and that a civil penalty under section
110(a) may be assessed for any violation of any other provision
of the Act. Therefore, if it can be said that respondent viol ated
section 104(a), then respondent nmay be assessed a civil penalty
pursuant to section 110(a) for that violation (Tr. 12-13).

Respondent's Witten Posthearing Jurisdictional Argunents

The Regul ati on Contai ning 30 CFR 50.10 WAs Not in Effect on
November 9, 1977, the Date of Enactnent of the 1977 Act.

Respondent argues that section 301(b)(1) of the Act, 30
U S.C 0961(b)(1), provides that the mandatory standards issued
by the Secretary of the Interior under the Metal and Nonnetallic
M ne Safety Act and the standards and regul ati ons under the 1969
Coal M ne Health and Safety Act which were in effect on Novenber
9, 1977, the date of enactnent of the 1977 law, renained in
ef fect as mandat ory standards under the 1977 Act until such tinme
as the Secretary of Labor issues new or revised standards.
However, since the effective date of section 50.10 was January 1,
1978, it was not in effect on Novenber 9, 1977, and therefore was
not retained as an effective standard under the 1977 Act.
Addi tionally, respondent argues that section 50.10 was
promul gated by the Departnment of the Interior, and not the Labor
Department as required by 30 U S.C. 0961(b)(1).
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The Regul ation is Not a Mandatory Health or Safety Standard,
Therefore No Civil Penalty May be Inposed for a Violation

Respondent concedes that a citation pursuant to section
104(a) of the Act may be issued for violations of mandatory
health or safety standards, rules, orders or regul ations, but
mai ntains that it may only be issued in the cases of a duly
promul gat ed mandatory standard pursuant to the 1977 Act and only
if it is so pronulgated by the Secretary of Labor, not the
Secretary of the Interior. Since section 50.10 was not a duly
promul gat ed mandatory standard issued by the Secretary of Labor
pursuant to his authority under the 1977 Act, respondent
mai ntains that any citation issued pursuant to section 104(a) is
i nval i d.

Wth respect to the proposal for assessnent of civil
penal ty, respondent maintains that under section 110 of the Act,
30 U.S.C. 0820, which allows the inposition of civil penalties,
there can be no penalty for a violation of a regulation which is
not a mandatory health or safety regulation or a part of the Act
itself. Since section 110(a) only allows the inposition of a
civil penalty for a violation of a nandatory health or safety
regul ation or a violation of the Act itself, a penalty may not be
i nposed for nonconpliance with section 50.10 because it is not a
mandat ory safety standard. Further, respondent asserts that the
petitioner cannot be heard to argue that the regulation in
guestion was part of the Act because to do so would render the
"mandatory health or safety standard" |anguage in section 110(a)
meani ngl ess. Al so, respondent points out that the regul ati on was
not issued under the 1977 Act, but under the M ning Enforcenent
and Safety Adm nistration.

Petitioner's Jurisdictional Argunents

Petitioner concedes that the regulations found in Part 50,
Title 30, Code of Federal Regul ations, becanme effective January
1, 1978, and that they are not nmandatory health and safety
standards as defined in section 3(1) of the 1977 Act. Petitioner
argues that section 3(1), retained fromthe Coal Act of 1969,
defines a mandatory health and safety standard to nean either the
interimstandards of Title Il and Il or standards pronul gated
pursuant to Title |I. Part 50 was promnul gated pursuant to section
508 of Title V of the Coal Act, 30 U S.C. 0957, authorizing the
Secretary to issue regulations to carry out any provision of the
Coal Act, and sections 4 and 13 of the Federal Metal and
Nonmetallic Mne Safety Act, formerly 30 U S.C. 0723, 732, 42
F. R 65536. Section 508 is the general rule-nmaking authority to
promul gate regul ations. Sections 4 and 13 of the Metal Act
contained inplied authority to promul gate necessary inpl enmenting
regul ations. By contrast, mandatory standards were required to
be promul gated under section 101 of Title 1 of the Coal Act and
section VI of the Metal Act. Since the Federal Mne Safety and
Heal th Act of 1977 has the same definition of "mandatory health
or safety standard" (section 3(1)), and the sane rul e- nmaki ng
authorities as the Coal Act,
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and since under the 1977 Act all existing regul ations issued
under the Coal and Metal Acts are valid, the Part 50 regul ations
are valid regul ations and not nandatory standards. Further
petitioner points out that historically, Part 50 replaced old
parts 58 (Metal Act) and 80 (Coal Act) of Title 30, Code of
Federal Regul ations (suppl enental information, 42 F.R 65534),
and that Parts 58 and 80 were pronul gated under the sanme

rul e-maki ng authorities as Part 50 and were, accordingly,
promul gated as regul ati ons and not mandatory standards (see 37
F.R 24151; 35 F.R 19999).

Petitioner argues that respondent's reliance on the transfer
provi sions of section 301(b)(1) is misplaced. 1In support of this
argunent, it is argued that 30 U S.C. 0961(b)(1) deals with
standards, even though the word "regul ations" is used at one
point. Even there, however, petitioner points out that the
context clearly inplies safety and health standards and that this
section of the Act was designed to refer to the transfer of
standards. Petitioner believes that the controlling provision
dealing with the transfer of regulations is section 301(c)(2),
whi ch provides in pertinent part "All orders, decisions,
determ nations, rules, regulations * * * (A) which have been
i ssued, made, granted or allowed to becone effective in the
exercise of functions which are transferred under this section
* * * and (B) which are in effect at the time this section
takes effect [March 9, 1978] shall continue in effect according
to their ternms until nodified, termnated, set aside * * * by
the Secretary of Labor, the Federal Mne Safety and Health Revi ew
Conmi ssi on, or other authorized officials * * * "[Enphasis in
original.] Thus, while petitioner views section 301(c)(2) as a
broad "catch all"™ provision, it maintains that it specifically
enuner ates regul ati ons anong the transferred matters which remain
in effect and applicable as of March 9, 1978. And, since Part 50
are regul ations and not standards as defined by section 3(1) of
the 1977 Act and its predecessor, section 301(c)(2) and not
(b)(1) is applicable, and by its very wording the regulation in
qguestion continued in effect and did not have to be repronul gat ed
by the Secretary of Labor.

Wth respect to the inposition of a civil penalty for
violation of a regulation rather than a mandat ory standard,
petitioner argues that section 104(a) provides for penalty
assessnents for violations of a provision of the Act and its
i npl enenting regulation which is not a standard. Citing the
| anguage of section 110(a) which provides for assessnent of civil
penalties for violations of "any other provision of this Act,"
petitioner maintains that it is clear that civil penalties may be
assessed for violations of any regulation, rule, or order as well
as any mandatory health or safety standard. The inplenentation
of a provision of the Act by a regulation involves an
inextricable relationship, so that if a regulation is violated
the inplenmented provision of the Act is also violated. Thus, the
violation can be cited and the civil penalty assessed on that basis.
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Further, since section 110(b) refers to violations cited under

section 104(a), an uncorrected cited violation of a regulation

and a provision of the Act which are not nandatory standards is
subj ect to section 110(b).

Finally, petitioner points out that Part 50 inplenents
sections 103(a), (j), (d) and (h) of the 1977 Act (formerly
sections 103(a), 103(e), 111(a), and 111(b), respectively, of the
Coal Act). Section 50.10 inplements section 103(j) of the 1977
Act (fornerly section 103(e) of the Coal Act), requiring an
operator to notify MSHA in case of an accident. A violation of
30 CFR 50.10 therefore constitutes a violation of section 103(j)
of the Act.

Respondent's Reply Bri ef

Inits reply brief, respondent submits that a close reading
of sections 301(b)(1) and (c)(2) shows that what Congress
i ntended was that all "nmandatory" standards or regul ations had to
be in effect as of Novenber 9, 1977, to renmin effective under
the Federal M ne Safety and Health Act of 1977 (1977 Act).
Congress, in enacting 30 U S.C. [0961(b) (1), recogni zed that
under the 1977 Act penalties could only be assessed for
vi ol ati ons of mandatory health or safety standards, or a
violation of the Act itself. Recognizing this, it was decl ared
that all "mandatory standards” and "standards and regul ations
under this chapter” in effect on Novenber 9, 1977, would remain
in effect as mandatory safety and health standards. Respondent
asserts that had Congress intended the effect urged by
petitioner, then it would have been unnecessary to use the
| anguage contained in 30 U.S.C. [0961(b)(1), and to achieve the
result petitioner desires, Congress would nmerely have stated that
all mandatory health or safety standards in effect on Novenber 9,
1977, shall remain in effect as mandatory health or safety
standards. Fromrespondent's point of view, the effect of 30
U S. C 0961(c)(2) is that all non-nmandatory regul ati ons which
becane effective in the exercise of functions which were
transferred by the section remain in effect. There is no nmention
of "mandatory" standards as exists under 30 U S.C. [0961(b)(1).
Also, 30 U.S.C [1961(c)(2) has no reference to regul ations
"under this chapter.™

Respondent agrees with petitioner that 30 U S.C. 0961(c)(2)
is a "catch-all" provision. However, in |ooking at the context
in which the word "regulations” is used in [0961(c)(2),
respondent believes that it is referring to matters which were
pendi ng in individual cases before MESA during the interim
peri od, and that the use of the words "orders, deci sions,
determ nations, rules, regulations, permts, contracts,
certificates, licenses, and privileges" does not indicate it is
referring to substantive matters or nandatory standards or
regul ati ons for which penalties may be assessed. On the other
hand, [961(b)(1) clearly indicates it is referring to mandatory
standards and regul ations for which penalties may be assessed
under the 1977 Act. Respondent asserts
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that petitioner's argunment that section 50.10 is mandatory and
al so transferred to MSHA under 30 U.S.C. 0961(c)(2) is

i nconsi stent because if it is mandatory, then 30 U. S.C. [
961(b)(1) applies. If it is not mandatory, then 30 U.S.C. 0O
961(c)(2) may apply, but there is no requirement of conpliance
with a regul ation which is not nmandatory.

Wth regard to any penalty assessnment pursuant to section
104(a), respondent enphasizes the fact that the citation in this
case was issued for an alleged violation of regulation 30 CFR
50.10, and not statutory section 103(j), 30 U.S. C. 0813(j), and
asserts that there could have been no citation issued for a
violation of 30 U . S.C. 0813(j), which nmerely requires
notification of an accident with no tinme for such notification
specified. The citation is for failure to notify inmediately,
which is only a requirenent of the regulation and not a
requi renent of the Act. Moreover, 30 CFR 50.10 was not enacted
pursuant to the Federal M ne Safety and Health Act of 1977, but
was enacted to inplenment the Federal Coal Mne Health and Safety
Act of 1969 and the Federal Metal and Nonnetallic M ne Safety
Act. Thus, it cannot be construed to be an inplenmentation of
specific provisions of the 1977 Act. Respondent argues further
that the | anguage found in section 109(a) of the 1969 Act with
respect to the requirenent that a civil penalty be assessed for a
violation of a mandatory health or safety standard is virtually
identical to the |anguage contained in section 110(a) of the 1977
Act, the section under which petitioner is proceeding in this
case. Here the injury to the mner was reported, which is al
that is required by 30 U S.C. [813(j). Petitioner seeks to
assess a penalty for failure to report "inmediately," which is
not a requirenent of the statute. Since the |anguage of the 1977
Act is so identical to that of the 1969 Act, respondent maintains
that a simlar result nust attach, that is, an operator may only
be penalized for a violation of a mandatory health or safety
standard. As stated earlier, the regulation in question here, is
not a mandatory health or safety standard.

Wth regard to petitioner's reliance on section 110(b), 30
U S.C. [0820(a), respondent argues that it nerely underscores
respondent's point with regard to section 110(a). Respondent
enphasi zes that it has been cited under section 110(a) and not
110(b), and the two sections contain different |anguage in that
section 110(b) states that an operator who fails to correct a
violation for which a citation "has been issued under Section
104(a)" is subject to penalties for each day the violation
continues, while section 110(a) does not state that a penalty may
be assessed for a 104(a) violation, but that a penalty may be
i nposed only for a violation of a mandatory health or safety
standard or a violation of the Act itself.

Fi ndi ngs and Concl usi ons Concerning the Jurisdictional Question

The 1977 Act was enacted on Novenber 9, 1977. Since section
50.10 was not pronul gated as a regul ation and did not becone
effective January 1, 1978, it is clear that on the date of
enact ment
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of the 1977 Act it was not a viable regulation promul gated
pursuant to this statute. Under the transfer provisions of
section 301(b)(1), all mandatory standards and regul ati ons issued
under the Metal and Nonnetallic Metal Act and the 1969 Coal Act,
which were in effect on Novenber 9, 1977, were to remain in
effect until such tinme as the Secretary of Labor issues new or
revi sed standards. The transfer provisions of section 301(c)(2),
whi ch has been characterized as a "catch-all" provision by the
parties, is in fact a savings provision which I believe was

i ntended to cover all of the matters described therein during the
i nterimperiod between enactnent of the statute on Novenber 9,
1977, and the effective date of the transfer of functions on
March 9, 1978. Wiile it is true that the statutory |anguage in
section 301(c) (2), which sinply states "regulations,” is not as
specific as the | anguage relating to nandatory standards and
regul ati ons, as used in section 301(b)(1), and gives rise to sone
statutory confusion as detailed in the skillful presentations and
argunents made by counsel on both sides of the controversy, after
careful consideration and analysis, | believe that petitioner has
the better part of the jurisdictional argunent and that its
position is correct, and ny reasons in this regard foll ow.

Section 301(c)(2) provides, inter alia, that

"Al'l regul ati ons which have been issued, made, granted,
or allowed to becone effective in the exercise of
functions which are transferred under this section by
any department or agency, any functions of which are
transferred by this section, and which are in effect at
the tinme this section takes effect, shall continue in
effect according to their ternms until nodified,
term nat ed, superseded, etc., etc., by the Secretary of
Labor * * *." [Enphsis added. ]

| construe the use of the termregulation to include Part 50,
Title 30, Code of Federal Regul ations, and | conclude that they
were validly pronul gated by the Secretary of Interior in the
exerci se of his functions which were transferred to the Secretary
of Labor as of March 9, 1978. The statutory accident reporting
requi renents which appeared in section 103(e) of the 1969 Coa
Act, and section 13 of the Metal and Nonnetal Act, were the
statutory requirenments pronmul gated as mandatory regul ations in
Part 50, and | conclude that they were in effect and applicable
at the tine the citation in question here was issued.
Accordingly, | accept and adopt petitioner's jurisdictiona
argunents with respect to the applicability of section 50.10 as
nmy findings and concl usions on this issue and reject those
advanced by the respondent, including its notion to dismiss this
case on jurisdictional grounds.

Petitioner's Argunents on the Merits

Petitioner asserts that there is no dispute that
respondent's enpl oyee was injured at the mne on June 22, 1978,
and that respondent failed to nake the i medi ate notification
requi red by
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section 50.10. Petitioner seeks a finding that there was a
reportable "accident” within the meaning of section 50.10, and in
support of its case relies on counsel's argunments nade during the
course of the hearing, where the issue was franed as follows (Tr.
50):

THE COURT: The question in issue here is whether the
Respondent Hecla M ni ng Conpany had know edge of the
extent of the injuries that M. MIler had, know edge
to the extent to conclude there was or was not a
reasonabl e potential to cause death, inposing a duty on
themto file a report?

MR SALZNMAN:  Yes.

| believe the essence of petitioner's argunents and the
theory of its case regarding the reporting requirenents of
section 50.10 are set forth as follows during the coll oquy
appearing at pages 54-57 of the transcript:

THE COURT: Section 50.10, subpart (b) requires
i medi ate notification to MSHA in the event--if | can
transl ate accident to event--of an injury to an
i ndi vidual that has a reasonable potential to cause
death. Once the incident occurs, the operator is
requi red under this section to i medi ately, neaning
pi ck up the phone--

MR, SALZMAN: That's correct. That was the purpose of
nmy recalling M. Langstaff to the w tness stand.

There are two separate reporting requirenents; one, for
any kind of an injury as 50.20, you fill out this form
and send it to them and they get it sooner or |ater
The second one we are dealing with today is the
"i mredi ate"” pick up the phone so they can go out and
i nvestigate.

THE COURT: kay now, you have an incident at a nine
So, you have the imredi ate notification. But that sane
i nci dent again has to subsequently be reported in
witing within ten days.

Now, do you want to nake sonme argunment or any further
observati ons?

MR SALZMAN: Just sone brief observations.

| think it's unfortunate that they have put definitions
on words which are contrary to the nornal usage of the
term but they have, and that's what we are dealing
wit h.
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But in that context | think given the restrictions and given the

aims of the Act, |I believe it should be interpreted in the
br oadest effect what obviously the purpose of these reporting
requi renents is.

| believe when you have an incident and peopl e--no
matter what the doctor nmay say, break a couple
vertebrae, that is of sone degree of seriousness.

VWhen you learn after that the person has been noved
fromone hospital to another a distance of 80 nmiles and
that person the next day goes into an intensive care
unit, | think at that time you have the obligation to,
that is imediately, contact NMSHA

THE COURT: Wat if the fellow had a total recovery the
next norning? Does that nmake a difference?

MR, SALZMAN: After or before it was reported--to a
reasonabl e potential to cause death, | believe that if
someone--when this occurs, they have to go to the
hospital, they are in an intensive care unit, | think
that the operator should reasonably be required to
assune--1 think assunption of reporting given the goa
of the statute--

THE COURT: Now, the goal of the statute is inmediate
notification so MSHA can go and investigate to
det er mi ne what ?

MR SALZMAN: To determ ne the cause of the accident,
the condition which may or may not have been corrected.

THE COURT: Preservation of evidence?

MR, SALZMAN: Yes, and the prevention of another
acci dent.

THE COURT: A guy breaks a leg, and a nonth after
somet hi ng happens that nmakes it reportable; he takes a
turn for the worse

For a whole nmonth there is no requirenment for
notification to MSHA; so there is nothing MSHA could do
internms of investigating the cause to deterni ne
preventative neasures, et cetera, until 30 days after
the event, in which event the guy turns for the worse,
and then MSHA conducts an investigation?

* * * * * * *
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MR, SALZMAN: The answer to your question, second part of your
guestion, even 30 days later, taking that hypothetical, they
still have the opportunity to go back and investigate and | ook at
the condition which may have caused this accident and do
somet hing to prevent--

THE COURT: In those 30 days all the evidence was
destroyed, the m ning keeps on going.

MR, SALZMAN: May or may not. Qbviously the period of
time-- But 30 days is better than never.

Respondent's Argunents on the Merits

Aside fromits jurisdictional argunents, respondent asserts
that it should also prevail on the nerits of the alleged
violation. |In support of its argunent, respondent argues that
the petitioner submtted no evidence to establish that the
mner's injuries had a reasonable potential to cause death, and
that the inspector who issued the citation did not even testify.
Respondent maintains that it does not have enpl oyees with nedica
backgrounds and believes it is entitled to rely on the opinions
of attendi ng physicians as to whether an injury has a reasonabl e
potential to cause death. |In the case at hand, respondent argues
that the attendi ng physician stated this was not the case, and
the mere fact that the mner was transferred to a Spokane,
Washi ngt on, hospital was not "constructive" notice of injuries
with a reasonable potential to cause death. Respondent asserts
that the evidence showed that such transfers are routinely nade
for injuries which are not serious. Finally, respondent argues
that the petitioner has the burden of proving that the injuries
had a reasonable potential to cause death. Since this is a
nmedi cal determi nation, and the petitioner offered no nmedica
testinony, respondent maintains that a violation has not been
establ i shed.

Fi ndi ngs and Concl usions on the Merits

The statutory requirenment for reporting accidents is found
in section 103(j) of the 1977 Act, formerly section 103(e) of the
1969 Act, and it states in pertinent part as follows: "In the
event of an accident occurring in any coal or other mne, the
operator shall notify the Secretary thereof and shall take
appropriate neasures to prevent the destruction of any evidence
whi ch woul d assist in investigating the cause or causes thereof."

It is clear fromthe plain wording of the statutory | anguage
that mne accidents are required to be reported to MSHA. The
statute on its face places no tine limtations as to when those
reports are to be made. In this case, while the citation as
i ssued does not specifically charge the respondent with failing
to imrediately notify MSHA, the narrative description does state
t hat respondent
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failed to notify MSHA's district office or the 24-hour answering
service in Washington, D.C., and it does cite a violation of 30
CFR 50.10. Thus, | believe it is clear that respondent in this
case is charged with a violation of the regul atory provisions of
30 CFR 50.10 for failure to i mediately report the accident to
MSHA by contacting the district or subdistrict office having
jurisdiction over the mne or by tel ephoning MSHA' s headquarters
in Washington, D.C., at the toll-free tel ephone nunber listed in
the regulation. The term"accident” is defined by section
50.2(h) (2) as "an injury to an individual at a m ne which has a
reasonabl e potential to cause death".

The petitioner in this case has the burden of proof to
establish that the accident which occurred on June 22, 1978, was
a reportabl e accident under the cited regulation. The question
of whether the accident in question was required to be reported
pursuant to section 50.10 requires the petitioner to establish
that the injuries sustained by the accident victimhad a
reasonabl e potential to cause death. Recognizing the
"unfortunate” use of the definitional |anguage found in section
50.2(h) (2), petitioner neverthel ess argues that the reporting
requi renents of section 50.10 should be given the "broadest
effect to nmeet the obvious purpose” of the reporting requirenent
(Tr. 55). Although the record establishes that the initial
i nformation given to the respondent with respect to the extent
and seriousness of the injuries sustained by the accident victim
at the tine he was taken to a |l ocal hospital, the evening of June
22, by the attending physician only indicated that he suffered
cuts and brui ses about the armand face and three fractured
vertebrae but was "O K ", petitioner maintains that when the
victimwas then noved to another hospital in Spokane, some 80
mles away, and placed in the intensive care unit, respondent was
obligated at that tinme to i mediately report the accident to MSHA
on the theory that it was reasonable at that time to assune that
the victims injuries posed a reasonable potential for death,
thereby neeting the regulatory definition of a reportable
accident. In short, petitioner takes the position that anytine
someone is placed in an intensive care unit it is reasonable to
assune that he may die. On the facts presented here, while the
victimapparently sustained serious injuries, they did not result
in death and he recovered.

The evidence adduced in this case reflects that the
respondent was continually nonitoring and receiving information
concerning the accident victims condition fromthe tine he was
taken to the first hospital and after he was transferred to the
second. These reports were periodically made by the respondent's
safety director, who was also related to the accident victim
after visits to the hospital and conversations with the victim
doctors, and attending nurses. The initial conversations with the
attendi ng physician at the first hospital led the respondent to
believe that the victims injuries were not serious and that he
was "fine." However, the victimtook a turn for the worse, and
after being transferred to



~1887

the second hospital, while the initial reports fromthe nurses

i ndicated that he was "fine," the victinms condition had gotten
progressively worse and there were "problens” with interna

bl eeding and internal damage. At no tine during the victinis
initial hospitalization did the doctor indicate that there was
reason to believe that he would die, and M. Langstaff, the
conpany official responsible for reporting accidents to NMSHA
testified that during the week follow ng the accident he had no
medi cal basis for determining that the victims injuries were
such as to allow himto conclude that they could potentially |ead
to death. He indicated that he foll owed his usual practice of
awai ting the receipt of official nedical reports or doctor's
opi ni ons before deciding whether to report the accident. Since 5
days or so had el apsed fromthe date of the accident until he

| earned through conversations with his safety director that the
victims condition was actually worse than initially reported,
the "inmedi acy" of the reporting requirenent had | ong passed and
he saw no reason to file a tel ephone accident report at the
preci se monent the victimwas placed in intensive care because at
that time he had no official nedical reports which would indicate
that there was a reasonabl e expectation of death as a result of
the injuries. Since he has no nedical training, M. Langstaff
took the position that he had to rely on the information being
supplied to himby his safety director who kept al nost daily
contact with the hospital in an effort to obtain information
concerning the victinms condition. M. Langstaff finally
reported the accident on June 29, by executing a standard NMSHA
accident reporting formused for that purpose, and he apparently
did so in conpliance with the requirenments of section 50. 20,

whi ch requires that such forms be submtted within 10 days of an
acci dent.

Respondent's defense to the citation in this case rests on
its belief that the petitioner presented no credible evidence to
support the assertion that injuries sustained by the accident
victimhad a reasonable potential to cause death. Since
respondent enploys no one w th nedi cal backgrounds, the argunent
is made that it is entitled to rely on the opinions of the
attendi ng physicians, as passed on to its safety director who
made inquiries concerning the condition of the accident victimas
to whether the injuries posed a reasonable potential for death.
Since all of the information then available to the respondent
i ndicated that they did not, then respondent maintains that at
that point in tine, the accident was not required to be
i mediately reported to MSHA. Since the question of whether any
injuries sustained in an accident had a reasonable potential to
cause death is necessarily a nmedical determ nation, and since
petitioner offered no nedical testinony to support its assertion
that the accident was in fact of the type required by the
regul atory definition of an "accident"” to be reported i nmedi ately
to MBHA, respondent asserts that petitioner has failed to
establish a violation of section 50.10. Further, respondent
mai ntains that the mere fact that the injured mner was
transferred to an intensive care unit of the second hospital was
not "constructive" notice of injuries with a reasonable potenti al
to cause death.
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| believe that the | anguage of section 50.10 requiring the
i medi ate reporting of an accident makes it clear that such
accidents are to be reported as they occur by either contacting
MSHA's | ocal district office or by tel ephone call to to the
toll-free nunber listed therein. The types of reportable
"accidents" required to be reported are enunerated by definition
in sections 50.2(h)(1) through (12). The particular type of
accident at issue here is covered by subsection (h)(2), and in ny
view the definitional |anguage |eaves nmuch to the inmagination
since reasonable laymen may differ as to whether any injury
sustained by a person in a mne accident was such as to require
it to be reported. Petitioner's counsel candidly recognized the
"unfortunate" definitional |anguage, but | take the regul atory
| anguage as | find it, and the fact that MSHA finds the prospect
of being forced to present nedical evidence to support a case
bottoned on this section of its reporting regulation to be
cunbersonme is irrelevant. MSHA has the burden of proof in this
proceeding and it nust establish that the accident in question
was reportable within the franework of its own definitiona
standard. That is, MSHA nust establish as a matter of fact by a
pr eponder ance of credible evidence that the injuries sustained by
the accident victimin this case had a reasonable potential to
cause death. Once that is established, it nust then prove that
t he acci dent was not reported i mediately thereafter

On the evidence presented in this case, | reject MSHA s
attenpt to establish that the injuries sustained by the accident
victimin this case were in fact such as to raise a reasonable
potential for death either at the tine of the accident when the
victimwas taken to a | ocal hospital, or the next day when he was
transferred to the second hospital, solely on the basis of the
fact that he was placed in intensive care, and that on that day
respondent was required to report the accident pursuant to
section 50.10, by contacting the district office or making a
tel ephone call to Washington, D.C. | find that respondent acted
reasonably in the circunstances, and that once it was inforned
later in the week that the accident victims condition had
wor sened when it |learned that he had internal injuries, the
accident was duly reported by M. Langstaff by means of the
filing of an MSHA report formused for such purposes. Al though
it can be argued that the respondent failed to i mediately use
the tel ephone or contact MSHA's district office when it finally
becanme apparent, 4 or 5 days after the accident, that the
victims condition was far nore serious than initially believed,
the thrust of the citation and petitioner's case is the assertion
that no imedi ate notification was nmade either at the time of the
accident or at the tinme the victimwas placed in intensive care.
In these circunstances, | find that MSHA has failed to establish
that the accident in question was in fact a reportable accident
wi thin the neani ng of section 50.10. Accordingly, the citation
i s VACATED and this case is D SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



