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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

REPUBLI C STEEL CORPCRATI ON, Application for Review
APPLI CANT
V. Docket No. PITT 78-459
SECRETARY OF LABOR, Order No. 236422
M NE SAFETY AND HEALTH Sept enber 5, 1978
ADM NI STRATI ON ( MSHA) ,
RESPONDENT Banni ng M ne

UNI TED M NE WORKERS OF AMERI CA,
RESPONDENT

DECI SI ON

Appear ances: Bronius K. Taoras, Esq., Republic Steel Corporation,
Uni ont own, Pennsyl vani a, for Applicant
John H. O Donnell, Esq., U S. Departnent of Labor,
Arlington, Virginia, for Respondent

Bef or e: Judge Forrest E. Stewart
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Republic Steel Corporation (Applicant) filed a tinely
application for review pursuant to section 105(d) of the Federal
M ne Safety and Health Act of 1977 (hereinafter, the Act), 30
U S.C. 0801 et seq., requesting review of Order No. 236422,

i ssued Septenber 5, 1978. A hearing on the nerits was conducted
on April 19 and 20, 1979, in Pittsburgh, Pennsylvania. Applicant
called two witnesses and introduced two exhibits. Respondent
called three witnesses and introduced nine exhibits. The United
M ne Wrkers of America failed to make an appearance. At the
concl usion of the hearing, the parties elected not to submt

post hearing briefs.

On August 18, 1978, inspector Janmes Caffrey conducted a
regul ar inspection of the Banning Mne, 6 North Working Section.
At that tinme, he observed what he believed to be a violation of
30 CFR 75.1707. The inspector discussed the matter with his
supervi sor and thereafter, on August 22, 1978, he issued 104(a)
Citation No. 236119. He described the condition or practice at
i ssue as follows:
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The escapeway ventilated with intake air was not separated from

the belt and trolley haul age entries of the mne for the entire
I ength of the entries devel oped since March 30, 1970 to the
begi nning of the 6 North (009) working section. The Secretary or
his authorized representative has not permtted such separation
to be extended for a greater or |esser distance in the 6 North
wor ki ng section. Coal mned at the face by the continuous m ner
i medi ately dunps onto m ne floor and | oaded into #22 shuttle car
by conventional | oadi ng machi ne was transported about 230 feet by
#22 shuttle car, transferred (piggy-back) from #22 shuttle car
into #17 shuttle car and transported about 240 feet by No. 17
shuttle car, transferred (discharged) from#17 shuttle car into
#18 shuttle car, then transported about 430 feet by #18 shuttle
car and transferred (discharged) onto belt conveyor tail piece
(about 900 feet total travel distance with 2 internedi ate | oadi ng
(transfer) (discharge points). The escapeway entry ventil ated
with intake air, belt conveyor entry and trolley haul age entry
were not separated by any ventilation control inby the belt tai
pi ece or inby the end of energized trolley wire. An energized
trolley feeder-wire (41 MCM 600 volts) was extended about 600
feet fromend of bare trolley wire & term nated about 230 feet
frompillar being mned. Insulation was stripped fromthe feeder
wire at 14 or nore locations to provide nipping stations for DC
electrically operated gathering punps, shuttle cars, |oading
machi nes, continuous m ners and ot her equi prent.

The inspector originally specified that the condition was to
be abated by 9 a.m, on August 29, 1978, but thereafter extended
the term nati on due date to 4 p.m, Septenber 5, 1978. At that
time, four of the five necessary stoppings had been constructed.
Approximately 75 percent of the fifth stoppi ng had been
conpl eted. Because of the operator's failure to correct the
condition within the time set for abatement, the inspector issued
104(b) Order of Wthdrawal No. 236422 on Septenber 5, 1978. The
i nspector described the pertinent condition or practice as
fol | ows:

Insufficient efforts were nade by operator to assure
that escapeway required to be ventilated with intake
air was separated frombelt and trolley haul age entries
of the mine for entire I ength of such entries devel oped
since March 30, 1970 to the beginning of the 6 North
(009) working section. About 40 concrete blocks are
needed to be installed to conplete pernmanent-type
stoppings to provide separation to a point inby (ss
0a89. 53), nost inby surge (piggy-back) point where #17
shuttl e car which haul ed coal |oaded by conventiona
| oadi ng machi ne dunped the cargo into #18 surge car
whi ch then hauled the coal to the belt tail
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The parties are in essential agreenent as to the facts herein.
The 6 North Section up to the 6 North belt tail was devel oped on
a six-entry system Entry No. 2 contained the trolley haul age.
The conveyor belt was on entry No. 3. The intake escapeway was
located in entry No. 4. This escapeway was separated fromthe
belt and trolley haul age entries up to the belt tail piece.

The operator was retreat mning on the 6 North Wrking
Section. As noted by the inspector in Citation No. 236119, the
coal was cut with a continuous mner, dunped onto the floor, and
then transferred to a shuttle car. The coal was transferred to
the belt by a "piggy-backing" procedure. The first shuttle car
transported the coal a distance of 230 feet to a surge point
where the coal was transferred to a second shuttle car. This car
then transported the coal a distance of 240 feet to a second
surge point and a third shuttle car. The third shuttle car then
transported the coal 430 feet to the belt tail piece. Applicant
asserted that the working section began at the belt tail piece.
Respondent contended that the section began at the first surge
poi nt out by the face.

I nspector Caffrey testified that the belt air was separated
as well as could be reasonably expected fromthe working section
The air novenment within the entry could not be neasured with an
anenoneter. The air which ventilated the face areas in the 6
North Working Section came predominantly fromthe trolley haul age
entry. Approximtely 25 percent of the air which ventilated the
face came fromthe intake escapeway. The air fromthese two
i ntake entries m xed and becane comon at the first crosscut to
the left inby the belt tailpiece. The inspector issued Citation
No. 236119 because of his concern that the intake escapeway did
not extend in separated air up to the first surge point outby the
working face. If a fire were to occur on the trolley haul ageway,
m ners would be forced to travel a greater distance in air
contam nated with the by-products of that fire.

Section 75.1707 (Footnote 1) requires that the intake escapeway be
separated fromthe belt and trolley haul age entries for the
entire length of such entries to the begi nning of the working
secti on.
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The term "working section"” has been defined in 30 CFR 75. 2(9) (3)
to nean "all areas of the coal mne fromthe | oading point of the
section to and including the working faces." The regul ati ons,
however, do not contain a definition of the term"I| oadi ng point."
Al ex O Rourke, an MSHA supervisory engineer, testified that the
| oadi ng point has traditionally been considered to be the point
at which shuttle cars dunp coal into a conveyor or nine cars.
"Loading point" is simlarly defined in A Dictionary of M ning
M neral, and Rel ated Ternms (Footnote 2) as that point where coal is
| oaded into cars or conveyors. |Inspector Caffrey testified that
i ndustry usage of the term"car" included mne cars or wagons,
but that he did not recall ever having heard the termapplied to
a shuttle car. Both of Applicant's witnesses also testified that
a shuttle car would not be considered a "car"™ w thin the neaning
of this definition. On the 6 North Section, therefore, the belt
tail piece was the first point outby the face at which coal was
| oaded into cars or a conveyor. |If this definition were to be
applied, the 6 North Wrking Section would extend fromthe
tail pi ece inby.

Respondent asserted that the appropriate definition of
"l oadi ng point" was "the place where coal is first dunped after
being transported fromthe face area.” M. O Rourke testified
that this had been accepted as policy at MSHA since 1972 or 1973.
Both M. O Rourke and I nspector Caffrey testified that MSHA had
not placed this definition in witing--nmeno or otherw se--and
that they did not know if it had been nade available to
oper at ors.

Coal is transported out of the Banning M ne by dunping it in
the belt conveyor. Since trolley or truck haul age is not used
for the conveyance of coal, the pertinent question is whether the
term"loading point" is defined as one of the places where coa
is |l oaded on a shuttle car or the place where coal is | oaded on
the conveyor fromthe shuttle car. The first definition is a
rel atively new concept used by the inspector which has not been
publ i shed or even promulgated in witing to the inspector. The
second definition is both the dictionary definition and the
traditional definition. It is accepted as the definition to be
used in determning the |ocation of the |loading point. It
corresponds with the termis conmon usage in the industry and is
accorded nore weight than the unwitten, uncomuni cated "policy"
whi ch the inspector attenpted to apply.
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It is clear that the shuttle car is not the type of mne car or
conveyor to which the definition refers in establishing the
| ocation of the | oading point. A definition based on the place
where a shuttle car mght be |oaded is too inprecise. The
electrically perm ssible shuttle car mght be used any place in
the mne, including the face. |In the instant case, shuttle cars
were | oaded at the face and at two other places outby the face.
The inspector selected the nost inby of those surge points and
attenpted to define it as the |oading point. The |ocations of
t hese surge points were tenporary and subject to frequent change.
The | ocation of each surge point would ordinarily depend upon the
length of the trailing cable, the nunber of shuttle cars used,
the progress in mning at the face, and the location of the belt
tailpiece. 1In addition, the size of the working sections would
be appreciably reduced if it were linmted to the area inby one of
the surge points. This reduction could have a significant
negative inpact on the affect of other safety standards
applicable within the working section and coul d possibly increase
the overall hazard to the miners. Under the circunstances of the
case, sonething nore than unpublished "policy" should be required
to change the traditional definition of cars or conveyors
commonly used to determ ne the | oadi ng point.

An exam nation of the mine map graphically illustrates that
the belt tail piece should be designated as the |oading point.
The shuttle car roadway does not follow No. 3 entry, in which the
belt conveyor is located, beyond the belt tail piece. The shuttle
cars use a roadway perpendicular to the belt and to No. 3 entry.
For all practical purposes, the haul age systemin No. 3 entry
stops at the belt tail piece and does not intend inby beyond that
point. The trolly haulageway in No. 2 entry extends inby only a
short di stance beyond the belt tailpiece which is |located in No.
3 entry. The intake escapeway ran parallel to the belt and
troll ey haul age entries only to a point one crosscut inby the
belt tail piece. There it changed direction and ran parallel to
the shuttle car roadway, that is, perpendicular to the belt.

Section 75.1707 requires that the intake escapeway be
separated fromthe belt and trolley haul age entries for the
entire length of such entries to the begi nning of the working
section. It does not require that the intake escapeway be
separated froman entirely different haul ageway used by
perm ssible shuttle cars. Both the belt entry and the trolley
haul age entry were separated fromthe intake escapeway outby the
belt tailpiece. Since the belt tailpiece was the begi nning of
the worki ng section, the condition cited in Order No. 236422 did
not constitute a violation of 30 CFR 75.1707 as alleged. O der
No. 236422 was, therefore, inproperly issued.
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CORDER

The application for review is GRANTED and Order No. 236422,
i ssued on Septenber 5, 1978, is VACATED

Forrest E. Stewart
Admi ni strative Law Judge

L
Footnote starts here

~Foot not e_one
1 30 CFR 75.1707 reads as foll ows:

"In the case of all coal mnes opened on or after March
30, 1970, and in the case of all new working sections opened on
or after such date in mnes opened prior to such date, the
escapeway required by this section to be ventilated with intake
air shall be separated fromthe belt and trolley haul age entries
of the mine for the entire length of such entries to the
begi nni ng of each working section, except that the Secretary or
his authorized representative may permt such separation to be
extended for a greater or |esser distance so |long as such
ext ensi on does not pose a hazard to the mners."

~Foot not e_two

2 The definition of "loading point" contained in the Bureau
of Mne's A D ctionary of Mning, Mneral, and Rel ated Terns,
page 652, (1968), and introduced at the hearing as Applicant's
Exhibit No. 2, is as follows:

"a. The point where coal or ore is |oaded into cars or
conveyors; where a conveyor discharges into mne cars; where a
wagon or ferry is |oaded. See also transfer point. Nelson b. N
of Eng. Were coal is transferred froma nother gate or trunk
belt conveyor into tubs. Trise."



