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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-114-PM
PETI TI ONER A.C. No. 02-01510- 05001
V. Crushed Granite Qperation

MADI SON GRANI TE COVPANY,
RESPONDENT

DECI SI ON

Appearances: MalcolmR Trifon, Esq., Ofice of the Solicitor, U S
Departnment of Labor, for Petitioner
W T. Elsing, Esq., Phoenix, Arizona, for Respondent

Bef or e: Admi ni strative Law Judge M chel s

Thi s proceedi ng was brought pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
820(a). The petition for assessment of civil penalty was filed
by MSHA on Decenber 5, 1978, and a tinmely answer was filed
thereafter by the Respondent. A hearing was held in Phoeni x,
Arizona, on Septenber 11, 1979, at which both parties were
represented by counsel

The charges concern seven citations. Evidence was received
as to each each citation and a decision thereon was rendered from
t he bench. These decisions as they appear in the record, with
certain necessary corrections or changes, are set forth bel ow,
seriatem The Petitioner filed a notion for reconsideration of
the decision in one such citation. That matter will be taken up
under the citation invol ved.

Citation No. 371248, April 12, 1978

The following is the bench decision on this decision found
at pages 31-34 for the transcript:

This decision relates to Ctation Nunber 371248. [ The]
i nspector issued a citation April 12, 1978, in which he
charged as follows: "Quard tail pulley of stacker belt
(reinstall guard renoved for cleanup).” This condition
or practice was charged to be a violation of 30 CFR
55.14- 1.
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This particul ar mandatory standard reads as follows: "Cears;
sprockets; chains; drive, head tail, and takeup pulleys;
fl ywheel s; couplings; and shafts; sawbl ades; fan inlets; and
sim |l ar exposed noving nmachi ne parts which may be contacted by
persons, and which may cause injury to persons shall be guarded"

My first finding would be to the fact of the violation
and based on the testinony | would have to find that
there was a violation of the mandatory standard as
charged. The inspector visited the site. He found that
the guard was not on the particular belt pulley as
required by |law and, accordingly, there is a violation
of 55.14-1 and | so find. | wll add to that this
observation: That even though this particul ar
condition was caused by the negligence of an enpl oyee,
it is still under the |law chargeable to the operator
The law as witten places the full responsibility on
the operator and these other factors are taken into
account only under the criteria that are considered in
eval uati ng and deci di ng upon [an] appropriate penalty
for the violation. So, while in sone cases it may seem
rat her harsh and perhaps technical, that is as |
understand [it] the way the lawis witten, and | would
really have no choice but to find a violation. | should
also add to this and | think it was clear fromthe
testinmony, that it was not disputed the guard was in
fact renmoved and not repl aced.

The criteria, sonme of these | will find for -- make the
findings for this violation only and these findings
will be applicable to the subsequent citations also, if
any are found to be violations.

It was stipulated that there is no history of prior
violations and I so find. It was stipulated that the
operator has seven (7) enployees who work thirteen
t housand ei ght hundred and ni nety-five (13,895) nman
hours per year. | have no other evidence on the size
of the conpany and it seens to nme that [this]
represents a small operation and I so find. No
evi dence was presented as to the operator's ability to
continue in business. Based on an assessnment of an
appropriate penalty for this citation, I find that the
penalty to be assessed will not affect the operator's
ability to continue in business.

The inspector testified that he had every reason to
bel i eve the violation was expeditiously corrected and
so find. | find that the gravity of this violation in
the circunstances to be slight. The inspector testified
that there is sone possibility of an enpl oyee sli pping
into a
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pi nch point in this belt pulley and being injured. Approximtely
three (3) enployees mght be affected. However, it was brought
out and | think by both witnesses, that this possibility in al
of the circunstances was quite renote. So, therefore, ny finding
is slightly serious.

So far as negligence is concerned, just as a technica
matter | would find some degree of negligence. It is,
I think, a slight negligence because the operator has a
very good record as indicated by the testinony of
safety and it was al so shown that this particular
vi ol ati on was caused wholly by an enpl oyee who was
| ater discharged. Furthernore, since there was no
foreman or other enployee of the operator at the plant
in this period to observe the |lack of the guard, it
does appear that the operator had no real opportunity
to be aware of it except as a technical and | ega
concept of responsibility under the law. So therefore
I would find only that slight degree of negligence as
the | aw woul d require here.

The penalty assessed by the Ofice of Assessnents in
this case was sixty ($60.00) dollars and it seems to ne
that in light of all the circunstances revealed at this
hearing that [this] would be excessive. As |
indicated, the gravity is slight. There is little or
no negligence and in light of the operator’'s good
record of safety |I look at it nore as a -- in this
i nstance and in these circunstances as a technica
| egal violation, but as | previously indicated, it is

necessary to -- not only to find that the operator is
in violation but I have no choice but to assess sone
penalty. Accordingly, I will assess the penalty of ten

($10.00) dollars for this citation.
The bench decision on this citation is affirned.
Ctation No. 371249, April 12, 1978

The bench decision on this citation, found at pages 105-108
of the transcript foll ows:

The inspector -- I"'mnowreferring to Citation 371249
and the inspector charged the condition or practice [as
follows:] "Establish a continuous ground. All notors,
netal frames to be tied into it. Have electrician from
regi stered contractor check your ground and wite in
log what its resistance is, and that you have an
est abl i shed ground”. The mandatory standard applicable
on Novenber 30, 1977, and therefore at the tinme this
violation was cited as follows: It is 30 CFR 55.12-28.
"Continuity and resistance of groundi ng systens shal
be tested i medi ately
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after installation, repair, and nodification; and annually
thereafter. A record of the resistance neasured during the nost
recent test shall be nmade available on a request by the Secretary
or his duly authorized representative.”

Now | agree with M. Elsing that this regul ation
requires only two (2) general things; that is, the
testing at certain specified tinmes and a recordi ng of
those tests and their availability to the inspector
Applying that regulation to the facts here, in ny view,
the requirenent that it be tested imedi ately after
installation is not applicable because the operator was
not subject to the law at the tinme of the installation
whi ch, based on the evidence and the reasonabl e
i nferences to be drawn therefrom was prior to March
9th, 1978. Also, there is no evidence that there is
i nvol ved here either repair or nodification, so
therefore such tines are not applicable here. The only
phrase so far as | can see that's applicable is "and
annual ly thereafter” and there is a question as to its
meani ng. Counsel for MSHA contends it neans that
testing should have followed i medi ately after the | aw
becanme effective. Counsel for the operator, on the
ot her hand, contends that it would nean one (1) year
after the effective date of the law and its
applicability to this operator, which would be one (1)
year from Novenber 30, 1977, or Novenber 30, 1978.

| should interpose that there are other regul ations
which as | understand it would require proper groundi ng
systenms. We are here only tal king about a requirenent
whi ch specifically and explicity requires testing and
at certain times. | can't read into that any
requi renent that this testing take place i mediately
after either the effective date of the law or the date
that it becomes applicable to this operator. This
operator as | read this is required to make -- to test
annual |y and the question is, fromwhat reference
point, considering the fact that this standard was in
effect at the tinme it became applicable to the
operator. It seens to nme that it would be logical to
construe that as M. Elsing has argued, that it would
be within one (1) year after its applicability or
nanel y, by Novenber 30th, 1978.

My ruling here which I think you' re already
anticipating is with regard [to what] | consider the
extreme gravity of the failure to test. | am
absolutely sure fromprior circunmstances that this is
vital for safe practice involving these electrica
systens, to test and perhaps keep a record of it, but I
don't think that issue is before ne.
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The only issue before nme is whether at the tine charged the
operator should have tested and recorded that test and my ruling
is that since the | aw as nmade applicable to the operator did not
require a testing at that particular tine, that there has been no
violation of that standard and that is ny finding * * *.

Now | think this regul ation does require testing
i mediately after installation where applicable and a
year thereafter and if the date of installation is
known, then the testing would have to be within one (1)
year or approximtely, | suppose, a year thereafter
* * *  And the sane applies for repair and
nmodi fication in my view If those were factors
involved in the matter, as | would interpret it, the
testing would have to be at that tinme and annual |y
thereafter.

In this instance, the problem has been there was no
evidence as to the tinme of installation, which was the
only time that was involved. There is no evidence as
to whether the operator knows or does not know.
think that it would be a part of the burden of the MSHA
to show what timespread it is applying here and if it's
based on the installation, to show that, and so
therefore ny decision is based on the failure of proof
in that regard. Accordingly, the Gtation Nunber 371249
is vacated and the petition will be disnissed as to
that citation.

The above decision is affirned.
Ctation No. 378006, May 5, 1978

A decision was rendered fromthe bench as to this citation,
which will be found at pages 81-83 of the transcript. NMSHA
charged a violation of 30 CFR 55.15-2 in that the crusher
operator was observed not wearing a hard hat while wal ki ng around
the crusher area. | found in the bench decision that there was
no viol ati on based on the precedents of the Board of M ne
Qper ations Appeals and al so OSHA whi ch hold the enpl oyer not
liable in sone circunstances for an enployee's failure to wear
protective clothing or other devices.

On Cctober 22, 1979, Petitioner filed a notion for
reconsi deration of the decision of this citation submtting that
this case is distinguishable fromthe cases relied upon, decided
by the Board of M ne Operation Appeals and OSHA. (Footnote 1) Respondent
answered asserting that the decision was correct and should be
affirnmed.
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Havi ng revi ewed the applicable cases and the Comm ssion's recent
interpretation thereof, it appears that ny reliance on Board case
precedent was m splaced. North Anerican Coal Corporation, 3 |BMA
93 (1974), is the principal Board decision supporting dism ssal
but it has been so qualified and limted that it no | onger
constitutes a valid precedent for the position taken in the
deci si on above. Cf. Webster County Coal Corporation, 7 |BVA 264
(1977), and Rushton M ning Conpany, 8 IBMA 255 (1978).

Furthernore, the Conmission held in United States Stee
Cor poration, Docket Nos. PITT 76-160-P and 76-162-P (Septenber
17, 1979), that it is well established that under the Federa
Coal M ne Health and Safety Act of 1969, an operator is |liable
for violations of mandatory health or safety standards without
regard to fault (footnote omtted). 1In a footnote the Conm ssion
observed:

3 US. Steel's argunment relying on North American

Coal Corp., 3 IBVA 93 (1974), is not persuasive. The
rational of the Board' s decision in North Anerican has
been imted to the | anguage of the particul ar standard
i nvol ved in that case, 30 CFR [75.1720. Wbster County
Coal Corp., supra. See also Ruston Mning Co., supra.
The present case presents no occasion to determne

whet her we agree with the Board's interpretation of 30
CFR [¥5. 1720.

Accordingly, | hereby amend ny bench decision on this
citation, by substituting therefor the foll ow ng:

The inspector listed the follow ng condition or
practice in his citation: "The crusher operator was
observed not wearing his hard hat while wal ki ng around
the crusher area."” This was charged to be a violation
of 30 CFR 55.15-2 which reads: "All persons shall wear
suitable hard hats when in or around a mine or plant
where falling objects may create a hazard."

The enpl oyee without a hard hat was working in an area
in which as a matter of policy the operator required
the wearing of hard hats (Tr. 74). The regul ation
however, is phrased not in ternms of hard hat areas but
areas "where
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falling objects may create a hazard." The inspector observed the
enpl oyee clinbing down the shaker screen w thout a hard hat (Tr.
66-67). He testified that the enployee had to check the belts
under neat h the shaker screen and that the enployee was in a
dangerous position part of the tinme. The inspector indicated his
belief that the hazard was the material flow ng through the
conveyors and the belts (Tr. 69). There is no testinony fromthe
i nspector that he saw falling objects or even that the conditions
i ndi cated the possible presence of falling objects.

The inspector stated that "if" a rock fell down, the
enpl oyee coul d have gotten hurt when getting off the
shaker screen. M. Madison, the plant owner
testified, however, that the enpl oyee does not go under
t he conveyor belts and that when com ng down the
| adder, he is 6 to 7 feet away fromthe conveyor belt.
M. WMadi son also testified that the speed of the
conveyor belt would allow rocks to fall only on the
screen and that in no way could rocks fall on a man
(Tr. 73-74; R-3). This testinony was not disputed or
chal | anged. Further, the inspector testified that the
operator had operated for a long tine with an excell ent
safety record (Tr. 18).

MSHA has the burden of proof to show by a preponderance
of the evidence, not only that an enpl oyee was not
wearing a suitable hard hat but that such enpl oyee was
in or around a mne or plant where falling objects may
create a hazard. MSHA has shown that no hard hat was
worn, but it has not shown with a preponderance of the
evi dence that the enployee was in an area where falling
objects may create a hazard. | so find. (Footnote 2)

I do not suggest that the operator's policy of
requiring hard hats in the screening area should be
abandoned. It is a valuable precaution and possibly
even a necessity for the protection and safety of
enpl oyees. This matter is decided only on the ground
of failure of proof; it is not a decision on the actua
need for hard hats in the area concerned.

I should also note that the circunstances in this
i nstance were peculiar and will likely not be repeated.
The operator has a policy to require everybody in the
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crushing and screening area to wear hard hats (Tr. 74). Hard
hats were avail able and the enployee in question had one in his
car (Tr. 69). This policy was verbally enforced by the
superintendent or the working foreman. The enpl oyee invol ved had
been warned to wear his hard hat. He had had headaches and was
off work quite a bit. He clained that the hard hat contri buted
to his headaches (Tr. 75). This enpl oyee had been given a job
apparently in spite of his probl ens because he had a large famly
and was on relief (Tr. 71). The enpl oyee was di scharged for his
failure to conply with the operator's instructions (Tr. 75).

I find no violation in Gtation No. 378006 and it is hereby
vacated and the petition dismssed as to this violation

| affirmmy decision fromthe bench as anmended.
Citation Nos. 378007-378010, May 5, 1978

A deci sion was rendered fromthe bench on these citations
which will be found at pages 128-131, of the transcript as
foll ows:

Judge M chel s: That then conpletes the evidence on
these four (4) citations. So the decisions on the
Citation Number 378007 through 378010 are as foll ows:
-- this will be a consolidated resolution. The
i nspector charged for each of four (4) different
conveyors essentially the sane; nanmely, that the
conveyor did not have a stop cord or a guard along the
wal kway. Three (3) of the citations charge that there
was no guard al ong the wal kway on either side of the
conveyor. This condition is charged to be a violation
of 30 CFR 55.9-7. That regul ati on or nmandatory

standard requires as follows: "Unguarded conveyors
wi t h wal kways shall be equi pped with emergency stop
devices or cords along their full length".

The evidence on these citations which is essentially
undi sputed, is that the four (4) conveyors did not have
a continuous stop cord; that is, a stop cord along the
full length, nor were they guarded. The requirenment
clearly is that unguarded conveyors w th the wal kway
shal | be equi pped with these energency devices. Since
t he emergency devices were not in place I find that
there was a violation in each of the four (4)

instances. | find a violation, in other words, of 30
CFR 55.9-7 for each of the citations in 378007 through
378010.

There are findings to be made on three (3) of the
criteria, findings having already been nmade on the
three (3) other criteria that are generally applicable.
First, on the gravity or seriousness. There is a
conflict to sone
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extent in the testinony as to whether the conveyors are as safe
now as they were before the installation of the guards. The
guards were installed for purposes of abatenent or to correct the
al l eged condition. Based on the testinony of w tness Herr and
the picture [Respondent's Exhibit R 4], | suppose that one m ght
conclude that with that rail an accident could be nore serious if
somebody should put his hand under the roller. However, it seens
to ne that the rail would be instrunental, at |east in preventing
accidental instances of |inbs being inserted under the roller

But in any event, the question of abatenment or the correct neans
of guarding is not really before ne. The real issue is whether
there was a cord or not, a continuous cord, cut-off cord on an
unguarded conveyor. Now if the conveyor is guarded then you
don't need the cord and the abatenent purpose of the guard was to
repl ace the need for the cords. The operator is of course free
to install the kind of guard, | believe, that it believes wll
serve the purpose and prevent injury and if additional screening
or additional guarding is necessary, that perhaps should be done.
But as | understand it, the inspector was satisfied with the

m ni mumtype of railing that was installed and accepted that and
I have no reason at this time to go behind his judgnment on
accepting that as being adequate abatenent.

To get back to the hazard, | find fromthe evidence
that there is a danger of mners working around the
conveyors or perhaps wal ki ng, using the conveyors, of
accidentally becom ng entangled in them and becom ng
i njured and, w thout the stop cord, having no neans to
stop the conveyor and reduce or elinmnate the possible
injury.

On the question of negligence the mandatory standards
pl ace on operators the requirenment that they know what
the standards are and to conply with them The I ack of
either a stop cord or the guarding in these
ci rcunstances was certainly readily observable and so
t heref ore shoul d have been known and | find some degree
of negligence for the failure to install either the
guard or the stop cord. Abatenent, based on the
evi dence, was done rapidly and in good faith and I so
find.

The Assessnent O ficer has assessed a fine -- or
proposed a fine of thirty-eight ($38.00) dollars for
each of the four (4) violations. These proposals are
not binding upon me, but | believe that in all the
ci rcunst ances that would be an appropriate fine for the
violation found. So in conclusion, therefore, a fine
is assessed of thirty-eight ($38.00) dollars for each
of the four (4) violations found in the Ctations
Nunbers 378007 through 378010.
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| hereby affirmthe above-decision in Ctation Nos. 378007-378010
except for the size of the assessnents. After reading the

transcript and reconsidering the matter, | believe that I
assessed these citations too high since there was a | ow degree of
negligence. It is true that for a clearly defined wal kway, the

absence of a guard or cord would be obvi ous and known or shoul d
be known. These, however, were not clearly defined wal kways.
They were nerely the ground al ongsi de the conveyors which mners
used and wal ked al ong to service the equi pnent (Tr. 110-111, 115,
118). | agree that these are wal kways w thin the meani ng of that
termas used in 30 CFR 55.9-7, but that fact nmay not be so
clearly evident to an operator. Thus, it seens that a snal
degree of negligence is involved. Accordingly, I will reduce the
assessnents by one-half and reassess for each of these citations
a penalty of $19.

A summary of the dispositions in this case foll ows:

Action taken or

or
Citation No. Assessnent
371248 $10
371249 vacat ed
378006 vacat ed
378007 19
378008 19
378009 19
378010 19

$ $86

IT IS ORDERED that Respondent pay the penalties totaling $86
within thirty (30) days of the date of this decision.

Franklin P. Mchels
Admi ni strative Law Judge

L
Footnote starts here

~Foot not e_one

1 It does not appear that the rules of procedure prohibit
reconsi deration such as is sought here. While there is no
specific provision on authority for reconsideration, the rules do
provide that "the jurisdiction of the Judge term nates when his
deci si on has been issued by the Executive Director” 29 CFR
2700.65(e). This has not yet happened. No problemarises here
relating to review by the Conm ssion, a matter which concerned
the agency in Secretary of Labor v. Penn Allegh Coal Conpany,
Inc., Docket No. PITT 78-97-P (January 3, 1979). This decision
as provided for in 2700.65(a), has not yet been reduced to
writing or issued by the Executive Director. Furthernore, the
parties have raised no issue on the authority of the Judge to



reconsi der his decision at this stage.
~Foot not e_two

2 | recogni ze that the anmended decision differs fromny
bench decision on the finding of whether the area was one "where
falling objects may create a hazard." No specific finding was
made on the point in the bench decision, and | accepted the
showi ng that the area was a hard hat area as sufficient. A ful
review of the evidence now satisfies me that the finding on this
qguestion in the anended decision is the correct finding.



