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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. BARB 78-613-P
PETI TI ONER A.C. No. 15-05120-02014V
V.

Ken No. 4 North M ne
PEABODY CQAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: Gegory E. Conrad, Esq., Ofice of the Solicitor, U S
Department of Labor, for Petitioner
Thomas F. Linn, Esq., Peabody Coal Conpany, St. Louis,
M ssouri, for Respondent

Bef or e: Judge Cook
I. Procedural Background

On August 9, 1978, a petition for assessnent of civi
penalty was filed by the Mne Safety and Health Adm nistration
(MSHA) agai nst Peabody Coal Conpany (Peabody) pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0820(a) (1978) (1977 Mne Act). The petition, as anended
herein, alleged a violation of 30 CFR 75.1722(c). An answer was
filed on Septenber 7, 1978.

Subsequent thereto, various notices of hearing were issued.
The hearing was held on January 11, 1979, in Evansville, |ndiana.
Representatives of both parties were present and parti ci pated.

A schedul e for the subm ssion of posthearing briefs was
agreed upon at the conclusion of the hearing, but difficulties
experi enced by counsel forced a revision thereof.

MSHA and Peabody submitted their posthearing briefs on Apri
12, 1979, and April 13, 1979, respectively. Neither party
submtted a reply brief.
1. Violation Charged

Notice No. 7-0057 (1 TM.), Cctober 17, 1977, 30 CFR
75.1722(c) .
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I1l. Evidence Contained in Record

A) Stipulations

The stipulations entered into by the parties are set forth
in the findings of fact, infra.

B) W tnesses

MSHA called as its witness MSHA i nspector Thomas M Lyl e.

Peabody called as its witness Wlliam C. Ford, a unit
foreman at the Ken No. 4 North M ne

© Exhibits

1) W©MBHA introduced the follow ng exhibits into
evi dence (Footnote 1):

a) M1is a copy of Notice No. 7-0057 (1 TM.), Cctober 17,
1977, 30 CFR 75.1722(c).

b) M2 is a conputer printout conpiled by the Ofice of
Assessnents listing violations at the Ken No. 4 North Mne for
whi ch Peabody had paid assessnents between July 1, 1977, and
Cct ober 17, 1977.

c) M3 is atermnation of M1.

d M4 is a conputer printout conpiled by the Ofice of
Assessnments of the history of violations for which penalties have
been pai d begi nning January 1, 1970, and endi ng June 30,

1977. (Footnote 2)
e) M5 is a page fromthe Inspector's Mnual

f) M6 is a diagramof the subject area of the Ken No. 4
North M ne.

2) Peabody introduced the followi ng exhibits into evidence:
a) 0-1is a piece of wire.

b) O0-2 is a piece of expanded netal mnesh.
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c) 0-3 contains copies of preshift and onshift exam ners
reports for the No. 1 Unit at the Ken No. 4 North M ne.

d 0-4is a"J" bolt.
e) 0-5is a photocopy of 0-7.
f) 0-6 is a photocopy of O0-8.

g) O0-7 is an uncorrected carbon copy of Notice No. 7-0057
(1 T™M).

h) 0-8 is an uncorrected carbon copy of the term nation of
0-7.

3) MBHA and Peabody jointly introduced the foll ow ng
exhibits into evidence:

a) Joint Exhibit No. 1 is a diagramof a tail piece.
b) Joint Exhibit No. 2 is a diagramof a head drive.

4) The following exhibit is contained in the official file
of the consolidated proceedi ngs i n Peabody Coal Conpany, Docket
No. BARB 78-6, BARB 78-688-P and BARB 78-690- P

M 1, as marked in Docket Nos. BARB 78-6, BARB 78-688-P and
BARB 78-690-P, is a controller information report conpiled by the
O fice of Assessnments containing information as to the size of
bot h Peabody Coal Conpany and the Ken No. 4 North M ne. (Footnote 3)

D) Oder Receiving Exhibit in Evidence

Duri ng the consolidated proceedings in Docket Nos. BARB
78-6, BARB 78-688-P and BARB 78-690-P, MSHA noved for the receipt
in evidence of Exhibit M4. Peabody objected (Docket Nos. BARB
78-6, BARB 78-688-P and BARB 78-690-P at Tr. 17-28). It was
agreed that a ruling would be withheld until after the parties
had been afforded the opportunity to argue their respective
positions in their posthearing briefs (Docket Nos. BARB 78-6,
BARB 78-688-P and BARB 78-690-P at Tr. 17-28, 761).



~1931

During the hearing in the instant case, it was provided that
reference could be made to the three above-noted proceedi ngs for
any reference that either party wi shed to make to Exhibit M4
(Tr. 7-9). (Footnote 4)

Thereafter, MSHA noved for approval of a settlenment in
Docket No. BARB 78-690-P, and for leave to withdraw the petition
in Docket No. BARB 78-688-P. Peabody nmoved to withdraw its
application for review in Docket No. BARB 78-6. These notions
were granted in a decision dated July 26, 1979. Consequently, a
ruling was not nade as relates to Exhibit M4's receipt in
evi dence. Accordingly, this ruling will be nade herein.

Effective July 1, 1977, Peabody Hol di ng Conpany becane the
control l er of Peabody Coal Conpany, replacing Kennecott Copper
Corporation. Peabody objects to the Adm nistrative Law Judge's
consi deration of a history of the violations of Peabody Coa
Company while it was under the ownership of Kennecott Copper
Corporation for purposes of assessing a civil penalty
(Respondent's Posthearing Brief, p. 9). Peabody presented the
testinmony of M. Richard Ronero, an operations admnistrative
supervi sor for Peabody Coal Conpany, to establish that
significant and substantial managenent changes occurred
subsequent to Kennecott Copper Corporation's divestiture of
Peabody Coal Conpany (Docket Nos. BARB 78-6, BARB 78-688-P and
BARB 78-690-P at Tr. 27, 738-761).

The testinony of M. Ronero reveals that since the
di vestiture Peabody's nmanagenent operations, with the exception
of data processing, have been decentralized (Docket Nos. BARB
78-6, BARB 78-688-P and BARB 78-690-P at Tr. 739, 748-746). The
purpose of this decentralization is to |localize al
deci si on- maki ng, policy-maki ng and financial authority, thus
pl aci ng accountability within the corporation at the |ocal |evel
(Docket Nos. BARB 78-6, BARB 78-688-P and BARB 78-690-P at Tr.
746-750). However, responsibility for safety matters had not
been conpletely decentralized as of the date of the hearing
(Docket No. BARB 78-6, BARB 78-688-P and BARB 78-690-P at Tr.
755), although the individual in charge of safety at the Ken No.
4 North M ne had been changed (Docket Nos. BARB 78-6, BARB
78-688-P and BARB 78-690-P at Tr. 759).

The above-noted testinmony is insufficient to establish that
substanti ve changes in conpany mne safety and health policy, as
relates to the Ken No. 4 North Mne, have followed the
divestiture. In effect, Peabody argues that the nere change of
the controlling conpany is sufficient to bar consideration of the
history of violations prior to July 1, 1977 (Docket Nos. BARB
78-6, BARB 78-688-P and
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BARB 78-690-P at Tr. 26-27). | disagree. 1In spite of the
divestiture, the fact remains that the entity known as Peabody
Coal Conpany has been the operator of the Ken No. 4 North Mne at
all times relevant to this proceeding, and the history of
previous violations at that mine is material to the assessnent of
a civil penalty for the subject violation. Peabody's position
when carried to its logical extreme, would permt a controlling
conpany with an onerous history of previous violations to escape
t he consequences of its conduct through a paper reorganization
havi ng no effect on substantive safety policies at its various

m nes. Accordingly, the enforcenent scheme envisioned by the
Federal Coal Mne Health and Safety Act of 1969, 30 U S.C 01801
et seq. (1970) (1969 Coal Act) and the 1977 M ne Act is best
pronmoted by evaluating history of previous violations on an
operator by-operator, m ne-by-m ne basis.

Accordi ngly, Peabody's objection is OVERRULED, and Exhi bit
No. M4, contained in Docket Nos. BARB 78-6, BARB 78-688-P and
BARB 78-690-P and i ncorporated herein, is hereby RECElIVED in
evi dence.

I V. | ssues

Two basic issues are involved in the assessnment of a civil
penalty: (1) did a violation of the Act occur, and (2) what
anmount shoul d be assessed as a penalty if a violation is found to
have occurred? 1In determ ning the anpunt of civil penalty that
shoul d be assessed for a violation, the law requires that six
factors be considered: (1) history of previous violations; (2)
appropriateness of the penalty to the size of the operator's
busi ness; (3) whether the operator was negligent; (4) effect of
the penalty on the operator's ability to continue in business;
(5) gravity of the violation; and (6) the operator's good faith
in attenpting rapid abatenent of the violation

V. pinion and Fi ndings of Fact
A). Stipulations

The parties filed the follow ng stipulations on January 9,
1979, applicable to the above-capti oned proceeding:

1) Administrative Law Judge Cook has jurisdiction over the
subject matter in this proceeding.

2) Peabody Coal Conpany and the Ken No. 4 North Mne are
subj ect to the provisions of the Federal Coal Mne Health and
Safety Act of 1969, as anended by the Federal M ne Safety and
Heal th Act of 1977.

3) The subject notice of violation was duly served on the
operator.

4) The assessnent of any penalty in this proceeding wll
not affect the ability of the Respondent to continue in business.
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5) Peabody Coal Conpany is considered to be a |arge-sized
operator for purposes of assessing any penalties in this proceeding.

6) Inspector Thomas M Lyle was a duly authorized
representative of the Secretary at all tines relevant to this
pr oceedi ng.

B). Mbtions

After the last witness had testified, MSHA noved to anend
its petition to conformwith the proof. Peabody objected to the
anendment and noved for dism ssal of the proceeding. These
noti ons were made after the undersigned Adm nistrative Law Judge
observed apparent discrepencies regarding the violation charged.
Specifically, the Judge noted that Inspector Lyle had testified
that the notice charged a violation of 30 CFR 75.1722(c), and
that some of the docunents attached to the petition nmade
reference to 30 CFR 75.1722(b) (Tr. 180-81).

The notice of violation attached to the petition alleged a
violation of 30 CFR 75.1722(c).

The notions were taken under advisenent (Tr. 183, 205-208).

Peabody bases its notion to disnmiss on the grounds that it
was not denonstrated that the operator had been duly served with
a notice alleging a violation of 30 CFR 1722(c) (Tr. 207). 1In a
civil penalty proceeding, a notice is adequate, even though it
does not specify a particular section of the Act or mandatory
standard violated, if the alleged violation is described with
sufficient specificity to permt abatenent. At the stage where
the operator is charged with a violation of lawin a civi
penalty proceeding it is entitled to adequate and tinely notice
of the section of the Act or mandatory standard involved so as to
permt preparation of a tinely and adequate defense. dd Ben
Coal Conpany, 4 |IBVA 198, 82 |.D. 264, 1974-1975 OSHD par. 19, 723
(1975); Eastern Associated Coal Corporation, 1 IBVA 233, 79 |1.D
723, 1971-1973 COSHD par. 15,388 (1972)

The description of the condition or practice in the notice
(Exh. M 1) can only be construed as alleging a violation of 30
CFR 75.1722(c). The testinmony with respect to Peabody's
abatenment efforts establishes that the notice described the
all eged violation with sufficient specificity to permt abatenent
(Tr. 123, 131-132). The petition was clearly sufficient to permt
preparation of a tinmely and adequat e defense since the evidence
adduced by Peabody related solely to 30 CFR 75.1722(c) (Tr.
119-178). Furthernore, Peabody states in its posthearing brief
that it will not assert that it was unaware of the section
al l egedly violated (Respondent's Posthearing Brief at page 6).

The Conmission's InterimProcedural Rules, 29 CFR 2700.1 et
seq., in effect on the date of the hearing, do not specifically
address the
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anendment of petitions to conformwith the proof. Rule 15(b) of
the Federal Rules of G vil Procedure, although not specifically
applicable to this proceeding, reflects the collective experience
of the courts in addressing such notions, and, as such, provides
some gui dance in the instant case

Rul e 15(b) states that issues not raised in the pleadings
shall be treated in all respects as if they had been raised in
t he pl eadi ngs when such issues are tried by the express or
i nplied consent of the parties. Under such circunstances, a
party may nove at any time, even after judgnent, to anmend the
pl eadings to conformwith the proof. [If an objection is raised
to evidence at the trial on the ground that it is not within the
scope of the pleadings, the court is enpowered to permt
anendnment of the pl eadi ngs when such action will subserve the
presentation of the nerits and "the objecting party fails to
satisfy the court that the adm ssion of such evidence woul d
prejudice himin maintaining his action or defense upon the
merits.” The court is enmpowered to grant a continuance to enabl e
the objecting party to nmeet such evidence.

The fact that the evidence adduced by both parties rel ates
solely to 30 CFR 1722(c) indicates that the issues raised in a
civil penalty proceedi ng addressing that regulation were tried
with the inplied consent of both parties. Although Peabody did
not object to the introduction of such evidence during the
presentation of MSHA' s case-in-chief within the nmeaning of Rule
15(b), it is significant to note that Peabody has not
denonstrated that it would be prejudiced by the proposed
anendnment. In fact, it is highly doubtful that Peabody could do
so in light of the above-noted statenment that it will not assert
that it was unaware of the section allegedly violated.

Accordi ngly, Peabody's notion to dismiss is DEN ED, and
MSHA' s notion to anend the petition to conformw th the proof is
GRANTED. I T IS THEREFORE ORDERED t hat the petition be, and hereby
is, AVENDED to allege a violation of 30 CFR 75.1722(c) wherever
30 CFR 75.1722(b) is cited.

C) Cccurrence of Violation

On Cctober 17, 1977, MSHA inspector Thomas M Lyle visited
Peabody's Ken No. 4 North M ne to conduct a hazard anal ysis and
acci dent prevention inspection (Tr. 16-17). He was acconpani ed
on his inspection underground by M. WIlliam C. Ford, the foreman
on the No. 1 Unit (Tr. 18). At approximately 5:30 p. m,

I nspector Lyle issued a notice pursuant to section 104(c)(1) of
the Federal Coal Mne Health and Safety Act of 1969, citing
Peabody for a violation of the
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mandat ory safety standard enbodied in 30 CFR 75.1722(c) (Footnote 5)
(Exh M1). The notice described the "condition or practice" as
fol | ows:

Quards that had been installed on the nmain Iine belt
tail piece and the No. 1 Unit conveyor drive had not
[sic] fastened or secured adequately to prevent persons
fromcomng in contact with the noving belt and
rollers. The guards were tied along side of the
tail piece and conveyor drive with small anounts of
shooting wire or placed against bolt studs that were
not fastened with screw type nuts. The operator or his
agent knew or should of [sic] known this violation
exi sted. Responsibility of Alton Fulton m ne nanager

(Exh M 1).

At the time that the inspector observed the machinery, the
belts were both in operation (Tr. 65).

There were guards al ong both sides of the tailpiece (Tr. 32,
45-46). There were two guards on one side, measuring
approximately 5 or 6 feet and 4 feet in length, respectively (Tr.
32, 34). These guards were approximately 2 feet in width (Tr.
35). There were guards al ong both sides of the conveyor drive.
Three guards were present on one side of the conveyor drive. One
measured 6 feet by 4 feet. The remaining two were each
approximately 6 feet in length, but their wi dths were not given
(Tr. 43-46).

The inspector testified that the guards, nmade of expanded
metal mesh (Tr. 31, 43), were substantial and adequate (Tr. 30,
32, 35, 46). According to the inspector, bolt studs had been
wel ded to the machinery for the purpose of hangi ng and securing
the guards (Tr.47). In the inspector's opinion, conpliance with
30 CFR 75.1722(c) required the use of nuts and bolts or "J" hooks
as securing devices (Tr. 47). Since neither of these nethods had
been enpl oyed, the inspector concluded that Peabody was not in
conpliance with the regul ation.

It is unnecessary to determ ne whether the use of nuts and
bolts or "J" hooks are the sole perm ssible neans of conplying
with 30 CFR 75.1722(c). The scope of inquiry in the present case
is considerably nmore Iimted. The question presented is whether
t he nmet hod enpl oyed
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by Peabody was adequate to secure the expanded netal nesh guards
to the subject tail pi ece and conveyor drive. The controlling
inquiries in this regard are what type of wire was used and how
was the wire used to secure the guards?

The inspector testified that he picked up a piece of the
wire and examined it while the nen were securing the guards (Tr.
37). He was adamant in his opinion that shooting wire, and not
the type of wire represented by Exhibit 0-1, had been used to
secure them Exhibit 0-1 is a sanple of the general utility wire
used for such purposes as securing guards and tying up water
hoses (Tr. 79, 126). It is thicker than shooting wire (Tr.
37-38). A though M. Ford never testified affirmatively that
general utility wire had been used to secure the guards in
guestion, (Footnote 6) his testinmony is of that general tenor.

He stated that shooting wire would never be used to secure the
guards because "we are only issued two rolls a week." Using it

to secure the guards would require such a sizable portion of this
wire that "you woul dn't have enough to use to shoot at the face"
(Tr. 148). By way of illustration, it would require 60 to 70 feet
of general utility wire to secure a tailpiece (Tr. 148).

Several factors are present indicating that the inspector
properly identified the type of wire used. First, his experience
in shooting coal (Tr. 12-16, 37-38) indicates a famliarity with
the type of materials used in such operations. This know edge,
coupled with the fact that he exam ned a piece of the wire while
the men were securing the guards (Tr. 37), points to a correct
identification.

Secondl y, the inspector testified that M. Ford had stated
that he had observed the guards being wired on Cctober 15, 1977,
and that he had brought it to the attention of M. Alton Fulton
the m ne manager. M. Fulton told M. Ford not to worry, and
that he, M. Fulton, "would take the credit for setting it up or
he'd take the blanme if anything was wong" (Tr. 63-64). This
statenment nust be juxtaposed with the testinmny of M. Ford, who
i ndicated that the use of general utility wire for securing
guards was a common practice at the m ne dating back to 1972 or
1973 (Tr. 142-143, 161). He also testified that this nethod was
adequate to hold the guards securely in place (Tr. 139). 1In
light of these considerations, it would appear that the only
| ogi cal reason for mentioning the subject to M. Fulton was to
i nformhimof a deviation fromthe customary practice, e.g., to
i nform himthat shooting wire was being used to secure the
guar ds.
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Accordingly, the inspector's identification, bolstered by the
i nferences drawn fromM. Ford' s conversation with M. Fulton
results in a finding that the thinner shooting wire and not the
thi cker general utility wire, was used to secure the guards.

As relates to the placenent of the wires, M. Ford indicated
that the guards on the tailpiece were wired at 12 separate
| ocations (Tr. 135-136). The guards were wired to the frame or
the belt rope at 10 separate places, and at the two remaini ng
| ocations the guards were wired to each other (Tr. 135-136; brown
"X s" on Joint Exhibit No. 1). A belt rope is a one-half or
five-eighths-inch steel cable on a tailpiece, and is |ocated
approximately 16 to 18 inches above the mne floor (Tr. 172-173).
The top of the guard is approximately 12 inches above the rope
(Tr. 173). A turntable keeps the belt rope pulled tight so that
it has very little flexibility (Tr. 173-175). The guards on the
conveyor drive were wired at six locations (Tr. 137-138; red
lines on Joint Exh. No. 2). At four of these locations, the
guards were wired to the franme. At the remaining two |ocations,
they were wired to each other (Tr. 137-138). Only a small anount
of wire was used, three waps at the nost (Tr. 114-115).

According to the inspector, a guard is "securely in place"
wi thin the nmeani ng of 30 CFR 75.1722(c) when the nethod of
attachment will prevent an individual from becom ng entangled in
the machinery. This would occur if the nethod of attachnent is
insufficient to prevent the guards fromconm ng off when a person
strikes themwi th his body (Tr. 39, 101, 115). The inspector
testified as an expert that shooting wire would be inadequate to
performthis function (Tr. 39).

The testinony reveals that the inspector correctly
identified the type of accidents that 30 CFR 75.1722(c) was
designed to prevent. A guard that is not secured so as to
prevent such injuries cannot be deened "securely in place."” It
i s unnecessary to decide whether general utility wire (Exh 0-1)
neets these standards because the credi ble evidence in the record
reveal s that such wire was not used to secure the guards in
gquestion. The inquiry is limted to the conditions that existed
on Cctober 17, 1977. | aminclined to accept the inspector's
expert opinion that the guards were not securely in place based
upon his characterization of the physical properties of shooting
wire and the number of waps used, in conjunction with M. Ford's
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description of the placenment of the wires. O particular
significance, is the following: The tailpiece guards were
secured at seven of the 12 separate locations by wiring the
guards to the belt rope, a steel cable which, altough under
tension, still retained a measure of flexibility. As relates to
t he conveyor drive, four of the six wire attachnments were | ocated
at the top along the length of the guard, with none on either
side along the width of the guard. It is highly conceivabl e that
an individual falling against the guards woul d cause the cable to
vibrate or the guard to bend (Tr. 69), breaking one or nore of
the wire attachments and threatening the integrity of the system

Accordingly, in light of the foregoing, it is found that a
violation of 30 CFR 75.1722(c) has been established by a
pr eponder ance of the evidence.

D) Gavity of the Violation

The inspector classified the violation as very serious (Tr.
71). The area was wet and slippery due to the dust-suppressing
wat er sprays at the conveyor drive. Sone of this water would
reach the tailpiece area (Tr. 68). An individual could slip and
di sl odge the guards, and thereby beconme exposed to the noving
parts of the machines (Tr. 29, 42, 68-71). The anticipated
injuries were described as severe, ranging fromthe [ oss of an
armto death (Tr. 70-115). The miners directly exposed to the
hazard i ncluded belt cleaners, belt exam ners and mai ntenance nen
working in the area (Tr. 115-116).

M. Ford disagreed, stating that the conveyor drive and the
tail piece were sufficiently guarded to prevent entry (Tr. 140).

In view of the fact that the guards were present and
attached, although not as securely as the regulations require, it
is found that the violation was noderately serious.

E) Negligence

The inspector opined that the condition had exi sted since at
| east Cctober 15, 1977, based on his conversation with M. Ford
(Tr. 65), wherein M. Ford stated that he had noticed the guards
being wired on Cctober 15, 1977 (Tr. 63). The inspector
classified the violation as readily visible, and that it would be
noticeable to a preshift or onshift exam ner (Tr. 64). The area
was subject to onshift belt exam nations during production shifts
(Tr. 64-65). The belts were running on the day in question (Tr. 65).

Det er mi ni ng whether a nmethod of attachment is adequate to
secure guards in place is essentially an exercise in sound
judgrment. The regul ation does not designate any identifiable
met hods as either acceptable or unacceptable. The record clearly
reveal s that Peabody denonstrated a good faith effort to secure
its guards in place, even though the methods enpl oyed have been
found i nadequate in the instant
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proceedi ng. The fact that other inspectors could have detern ned
that the use of wire was an appropriate nethod of securing the
guards (Tr. 139), although not controlling in the instant case
because the inferences drawn fromthe conversation between M.
Ford and M. Fulton indicate that the use of shooting wire was a
deviation from past practices, is not wholly without

significance. Wile it is true that Inspector Lyle told Peabody
on previous occasions that nuts and bolts or hooks nust be used
(Tr. 60-63), the fact that other inspectors could have permtted
the use of wire indicates that Peabody's judgnent coul d have been
affected by a reasonabl e belief that MSHA woul d consider wire
adequat e under sone circunstances.

Accordingly, it is found that Peabody denonstrated a slight
degree of ordi nary negligence.

F) Good Faith in Attenpting Rapi d Abat enment

The viol ation was abated by fastening the guards to the bolt
studs with nuts (Tr. 67, 131). No additional studs were
installed (Tr. 134). It required 15 to 20 minutes to abate the
condition (Tr. 139-140). The notice was term nated 1 hour after
its issuance (Exhs. M1, M3).

Accordingly, it is found that Peabody denonstrated good
faith in attenpting rapid abatenent.

G History of Previous Violations

30 CFR Year-1 Year - 2

St andar d 10/ 18/ 75 - 10/ 17/ 76 10/ 18/ 76 - 10/ 17/ 77 Total s
Al'l sections 69 85 154
75.1722 0 0 0

(Note: Al figures are approxi mations).

As relates to the Ken No. 4 North M ne, Peabody had paid
assessnents for approximately 154 violations of regulations in
the 24 nmonths precedi ng Cctober 17, 1977. Approximately 69 of
t hese paid assessnments were for violations cited between Cctober
18, 1975, and Cctober 17, 1976. Approximately 85 of these paid
assessnents were for violations cited between Cctober 18, 1976,
and October 17, 1977.

There were no paid assessnments for violations of 30 CFR
75.1722(c) during the 24 nonths preceding Cctober 17, 1977.

H) Appropriateness to Penalty to Operator's Size

Peabody produced approxi mately 47,650,569 tons of coal in
1978 (Exh. M1 filed in Docket Nos. BARB 78-6, BARB 78-688-P
BARB 78-690-P). The Ken No. 4 North M ne produced approxi mately
168, 792 tons of coa
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in 1978 (Exh. M1 filed in Docket Nos. BARB 78-6, BARB 78-688-P
BARB 78-690-P). Furthernore, the parties stipulated that Peabody
Coal Conpany is considered to be a |arge-sized operator for

pur poses of penalty assessnent.

) Effect on Qperator's Ability to Continue in Business

The parties stipulated that the assessnent of any penalty in
this proceeding will not affect the Respondent's ability to
continue in business. Furthernore, the Interior Board of M ne
Operations Appeals has held that evidence relating to whether a
civil penalty will affect the operator's ability to remain in
business is within the operator's control, resulting in a
rebuttabl e presunption that the operator's ability to continue in
busi ness will not be affected by the assessment of a civil
penalty. Hall Coal Conpany, 1 IBMA 175, |.D. 668, 1971-1973 COSHD
par. 15,380 (1972). Therefore, | find that penalties otherw se
properly assessed in this proceeding will not inpair the
operator's ability to continue in business.

VI. Conclusions of Law

1. Peabody Coal Conpany and its Ken No. 4 North M ne have
been subject to the provisions of the 1969 Coal Act and 1977 M ne
Act at all tines relevant to this proceedi ng.

2. Under the Acts, this Adm nistrative Law Judge has
jurisdiction over the subject matter of, and the parties to, this
pr oceedi ng.

3. MBHA inspector Thomas M Lyle was a duly authorized
representative of the Secretary of Labor at all tinmes relevant to
the i ssuance of the notice which is the subject matter of this
pr oceedi ng.

4. The violation charged in Notice No. 7-0057 (1 TM),
Cct ober 17, 1977, 30 CFR 75.1722(c), is found to have occurred as
al | eged.

5. As set forth in Part V(B), supra, Respondent's notion to
dismss is DENNED, and MSHA's notion to anend the petition to
conformwith the proof is GRANTED

6. Al of the conclusions of |aw set forth in previous
parts of this decision are reaffirmed and incorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of Law

MSHA and Peabody submitted posthearing briefs. No reply
briefs were submtted. Such briefs, insofar as they can be
consi dered to have contai ned proposed findi ngs and concl usi ons,
have been considered fully, and except to the extent that such
findi ngs and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are
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rejected on the ground that they are, in whole or in part,
contrary to the facts and | aw or because they are inmaterial to
the decision in this case.

VI1l. Penalties Assessed
Upon consideration of the entire record in this case and the

foregoing findings of fact and conclusions of law, | find that
assessnent of a penalty is warranted as fol |l ows:

30 CFR
Noti ce No. Dat e St andard Penal ty
7-0057 (1 TM.) 10/17/77 75.1722(c) $275
ORDER

The Respondent is ORDERED to pay a civil penalty in the
amount of $275 within 30 days of the date of this decision

John F. Cook
Admi ni strative Law Judge

L
Footnote starts here

~Foot not e_one

1 Exhibit M8 is a copy of an alert flier. It was offered,
but not received, into evidence at the hearing, and is to be
found in a separate envelope filed with the record.

~Foot not e_two

2 Exhibit M4 is filed, and has the sane exhibit nunber, in
the official file of the consolidated proceedings in Docket Nos.
BARB 78-6, BARB 78-688-P and BARB 78-690-P; which cases al so
i nvol ve the Petitioner and Respondent herein. By agreenent of
the parties reference can be made to those three cases as relates
to the content of such exhibit (Tr. 7-8).

~Footnote_t hree

3 The official exhibit is contained in the official file of
t he consol i dated proceedings in Docket Nos. BARB 78-6, BARB
78-688-P and BARB 78-690-P. It was agreed by the parties that
official notice could be taken of Exhibit M1, as nmarked in those
consol i dated proceedings (Tr. 197-180). For conveni ent
reference, a copy of such exhibit has been placed in a separate
envel ope and filed with the official file in the instant case.

~Foot not e_f our

4 A copy of those portions of the transcript in Docket Nos.
BARB 78-6, BARB 78-688-P and BARB 78-690-P material to the



i nstant case has been placed in an envelope filed with the
official file in the instant case.

~Footnote _five
5 30 CFR 75.1722 provi des:

"Mechani cal equi pnent guards. (a) Cears; sprockets;
chains; drive, head, tail, and takeup pulleys; flywheels;
couplings, shafts; sawbl ades; fan inlets; and simlar exposed
nmovi ng machi ne parts which may be contacted by persons, and which
may cause injury to persons shall be guarded.

"(b) Guards at conveyor-drive, conveyor-head, and
conveyor-tail pulleys shall extend a distance sufficient to
prevent a person fromreachi ng behind the guard and becom ng
caught between the belt and the pulley.

"(c) Except when testing the nmachi nery, guards shal
be securely in place while machinery is being operated.™

~Foot not e_si x

6 Apparently, Inspector Lyle and M. Ford enployed the term
"shooting wire" to refer to two separate things. The inspector
defined it as the blue and red, plastic-coated leg wire froma
bl asting cap (Tr. 37-38), and indicated that they are often found
lying on the mne floor after blasts have been set off. Mners
often use these discarded wires for various purposes (Tr. 38).
This definition coincides with M. Ford' s definition of a "cap
wire" (Tr. 130-131). M. Ford used the term"shooting wire" to
refer to a yellowplastic coated wire that comes on rolls (Tr.
130-131, 148), which apparently indicates that he was referring
to a nmuch longer wire



