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O fice of Adm nistrative Law Judges

MABEN ENERGY CORPORATI ON, Contest of Citation
APPL| CANT
V. Docket No. WEVA 79-123-R
SECRETARY OF LABOR, Citation No. 637722
M NE SAFETY AND HEALTH April 23, 1979
ADM NI STRATI ON ( MBHA) ,
RESPONDENT Maben No. 4 M ne
DECI SI ON

Appear ances: Janes M Brown, Esq., File, Payne, Scherer & Brown,
Beckl ey, West Virginia, for Applicant
Edward H. Fitch, Ofice of the Solicitor, U S
Department of Labor, Arlington, Virginia, for Respondent,
M ne Safety and Heal th Adm ni strati on (MSHA)

Bef or e: Judge Melick

This case is before me upon the application of the Maben
Energy Corporation (Maben) under section 105(d) of the Federal
M ne Safety and Health Act of 1977 (Footnote 1) to contest a citation
i ssued by the Mne Safety and Health Administration (MSHA) under
section 104(a) of the Act. A hearing was held on Cctober 23,
1979, in Beckley, Wst Virginia, at which both parties,
represented by counsel, presented evi dence.

The issue in this case is whether Maben is responsible for a
violation of the Act by failing to conduct the inspections
required by 30 CFR 77.216-3(a) at an inmpoundnent structure known
as the Wco Freshwater Dam | ocated in Wom ng County, West
Virginia. 30 CFR 77.216-3(a) provides as foll ows:

Al water, sedinment, or slurry inpoundnments whi ch neet
the requirenents of section 77.216(a) (Footnote 2)
shal | be exam ned
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by a qualified person designated by the person owni ng, operating
or controlling the inpounding structure at intervals not
exceedi ng 7 days for appearances of structural weakness and ot her
hazardous conditions. All instrunments shall be nonitored at
i nterval s not exceeding 7 days by a qualified person designated
by the person owni ng, operating, or controlling the inpoundi ng
structure.

The parties have stipulated that the inmpounding structure at
issue in this case, the Wco Freshwater Dam neets the criteria
in 30 CFR 77.216(a) and therefore cones within the inspection
requi renents set forth in 30 CFR 77.216-3(a). Maben admits that
it has not been making the inspections but contends that it does
not own, operate or control the inpounding structure and that
therefore, it is not the person responsible for such inspections.
MSHA concedes that Maben does not own the inmpounding structure
but contends that it both operates and controls that structure
and is thus neverthel ess responsi ble for such inspections. In
det erm ni ng whet her Maben was in violation of 30 CFR 77.216-3(a),
| must, therefore, first determ ne whether Maben is a person
"operating or controlling"” the structure within the meaning of
the cited regul ation.

The Wco Freshwater Dam constructed in the early 1970's by
the Wiitesville A & S Coal Conpany in connection with a
strip-mning operation, consists of a cross-valley earth and
rockfill structure approxi mately 400 feet |ong, 20 feet high, 300
feet wide at the base and 40 feet wide at the crest. There is a
60-f oot w de spillway discharge cut through rock at one end of
the structure and a 24-inch dianeter decant pipe extendi ng
t hrough the structure. The inpoundnent upstream of the dam
covers an area of about 2 acres and the drainage area upstream
i ncl udes nmore than 2,000 acres. Engineering tests have shown the
damto be stable and not to be a safety hazard.

The dam and the pond it created were used by the
West nor el and Coal Conpany in its Maben No. 4 M ne--the m ne now
operated by Applicant--beginning in the early 1970's as a source
of water for its mning equipnment, for firefighting and for its
bat hhouse. The Maben No. 4 Mne is a drift mne |ocated on a
nearby hill above and to the southwest of the dam According to
the evidence, Westnoreland has had and continues to have a
| easehol d interest over the entire property under discussion
i ncluding the actual coal seam being m ned, the access roads, and
the Wco Dam and its inpoundnent pond. Westnorel and had
previously accepted responsibility for the damand in this regard
a notice was issued to Westnorel and on Cctober 22, 1974, by the
M ni ng Enforcenent and Safety Adm nistration (MESA), MSHA s
predecessor, for a violation of 30 CFR 77.216, alleging that the
Wco Dam was not of substantial construction. The notice was
termnated on April 20, 1977, after Westnorel and enl arged the
spil lway around the dam Apparently, revised design and
mai nt enance plans submtted by Westnorel and under the provisions
of 30 CFR 77.216-2(a) have never been approved by MESA (nor by
its successor (MsHA), and Westnoreland's request in May 1976 to
abandon the dam has apparently never been acted upon by either



MESA or MSHA.
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On Cctober 3, 1977, Westnorel and, contracted with Maben for
to "mne, renmpbve, transport and deliver" coal froma tract of
land (including Westnorel and's Maben No. 4 M ne) near, but not
i ncluding, the area of the Wco Dam In that contract,
West nor el and designated itself as owner of the m ne property.
Soon thereafter, Maben began its m ning operations under the
contract. On April 23, 1979, MSHA issued the citation at bar for
Maben's failure to i nspect the nearby Wco Dam at 7-day
i nterval s.

As | have al ready noted, whether Maben is responsible for
the inspections required by 30 CFR 77. 216-3(a) depends on whet her
it is found to be a person "operating or controlling" the dam
The words "operating” and "controlling"” as used in the context of
the cited regulation are not defined in the regulations. In this
context, however, the word "operate” is defined in the Anerican
Heritage Dictionary of the English Language (1976), as "to run or

control the functioning of." The word "control™ in this context
is defined therein as "the exercise of authority or dom nating
i nfluence over; direct; regulate.” | find that these

definitionss appropriately reflect the nmeaning of the terns
"operating"” and "controlling" as used in the cited regul ation

MSHA al |l eges primarily four reasons to support its
contention that Maben was "controlling"” and "operating" the
i mpoundnent: (1) Maben used an access road to its mne that lies
partly over the inmpoundnent structure, (2) Maben used water from
t he i mpoundnent pond for an enpl oyee bat hhouse, (3) Maben
nodi fied the spillway outlet by construction work on its access
road; and (4) Maben nmaintains a gate at the entrance to the nine
access road and to the main road to the inpoundnent area.

There is no dispute that Maben has continued to travel the
access road and both the MSHA inspector, Harold Omens, and an
engi neer testifying on behal f of Maben, Andrew Fox, |ocated a
portion of that road upon the inpoundment structure. | cannot
find fromthe evidence however that Maben was in fact dunping
m ne products on the structure as alleged by MSHA. Estinmates by
the MSHA inspector as to the approximate | ocation of a coa
stockpil e appearing in a Governnment photograph, in the face of
direct contradictions by Maben, were too uncertain to enable ne
to establish its precise location as alleged. The evidence is
uncontradi cted, however, that Maben did in fact raise the access
road about 2-1/2 to 3 feet above the spillway floor at its outlet
t hereby nodi fying the spillway and potentially affecting the
| evel of water behind the inmpoundnment structure. Evidence that
Maben maintains a gate at the entrance to the mne access road
and to the main road to the inpoundnent area is al so
unchal | enged.

VWil e these facts clearly show that Maben has used the
i mpoundnent structure and its pond in connection with its mning
operations and that such use could very well affect the
i mpoundnent structure, | cannot equate that use with the degree
of dom nating influence required to constitute an "operating” or
"controlling"” of the structure. |In support of its contention

Maben



t hat Maben has been operating and controlling the Wco Dam NMSHA
cites Kessler Coal, Incorporated v. MESA, Docket No. HOPE 76-235
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(March 18, 1976), in which Judge Stewart found that Kessler owned
and controlled a refuse pile created by a previous m ne operator
In that case, however, a |ease existed under which Kessler was
specifically granted | easehold rights over mne property,

i ncluding the property on which the refuse pile was | ocated,

t hereby placing Kessler in a position of special ownership with
controlling and operating rights over that refuse pile. 1In the

i nstant case on the other hand, no such |ease exists and in its
contract with Westnorel and, Maben was given essentially only the
right to extract coal in a defined area not including the Wco
Damor its pond and was not granted any ownership interest in the
| and. Thus, Maben has been given no specific legal authority to
operate or control the inmpoundnent structure and as a factua
matter has not exercised operating or controlling influence over
the structure

MSHA al so appears to argue that since Maben has used ot her
property outside of the contract area such as roads, office
buil dings and for the drilling of a well, that it actually has
the right to control all property within the vicinity of the m ne
conpl ex, including the inmpoundnent structure at issue. The nere
use of such property does not, however, give rise to a right to
control it since the use may very well be trespassory. Mbreover,
even assum ng that Maben had a right to control certain other
property unconnected with the inpoundnment structure, it does not,
of course, follow that such a right would, for that reason
attach also to that structure. While MSHA al so suggests that the
definition in the 1977 Act of the term "operator” should govern
the definition of the term"operating” as used in the cited
regulation, I find no basis for such a conclusion. The terns are
separate and distinct and used in entirely different contexts.

Under the circunstances, | conclude that Maben is not the
person owni ng, operating or controlling the Wco Dam and i s not
t herefore responsible for the inspections required by 30 CFR

77.216-3(a). The citation that is the subject of this proceeding
is therefore vacated.

Gary Melick
Admi ni strative Law Judge

L
Footnote starts here

~Foot not e_one

1 30 US. C 0801 et seq. (1978), hereinafter referred to as
"the Act."

~Foot not e_t wo

2 30 CFR 77.216(a) provides that certain plans be filed for
i mpoundi ng structures that can

"* * * (1) Inpound water, sedinent, or slurry to an



el evation of five feet or nore above the upstreamtoe of the
structure and can have a storage volune of 20 acre-feet or nore;
or (2) Inmpound water, sedinment, or slurry to an el evation of 20
feet or nore above the upstreamtoe of the structure; or (3) As
determ ned by the District Manager, present a hazard to coal

m ners."



