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Appear ances: John M Stephens, Esq., Stephens, Conbs & Page, Pikeville,
Kent ucky, for Contestant
John H. O Donnell, Trial Attorney, Ofice of the Solicitor,
Department of Labor, for Respondent Secretary of Labor
Mary Lu Jordan, Attorney, Washington, D.C., for
Respondent United M ne Wbrkers of America

Before: Administrative Law Judge Steffey

Pursuant to a notice of hearing issued June 14, 1979, as
anended July 19, 1979, and August 14, 1979, a hearing in the
above-entitl ed consolidated proceedi ng was held on Cctober 3 and
4, 1979, in Pikeville, Kentucky, under Section 105(d) of the
Federal M ne Safety and Health Act of 1977.

The consol i dated proceedi ng i nvol ves a notice of contest of
Citation No. 069563 filed on June 30, 1978, by counsel for Leslie
Coal M ning Conpany and two Petitions for Assessnent of G vil
Penalty filed by counsel for MSHA on January 31, 1979, in Docket
Nos. PIKE 79-90-P and PI KE 79-91-P seeki ng assessnent of civil
penalties for 13 and 12 alleged viol ations, respectively, of the
mandat ory health and safety standards by Leslie Coal M ning
Conpany.
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Among ot her alleged violations, the Petition filed in Docket No.
Pl KE 79-90-P seeks assessnment of a penalty for the violation of
Section 103(f) of the Federal Mne Safety and Health Act of 1977
alleged in Citation No. 069563 which is the subject of the
contest of citation filed in Docket No. PIKE 78-400.

The first day of the hearing held on Cctober 3, 1979, was
devoted exclusively to the introduction of evidence by counse
for contestant, MSHA, and UMM with respect to the notice of
contest filed in Docket No. PIKE 78-400. The civil penalty
i ssues had been consolidated with the issues raised by contestant
in Docket No. PIKE 78-400. Therefore, the evidence presented in
Docket No. PIKE 78-400 dealt with all civil penalty issues which
are normally the subject of civil penalty proceedings.

I mredi ately after the conclusion of the hearing with respect to
the issues raised on Cctober 3, 1979, | rendered the foll ow ng
bench deci sion which is reproduced bel ow exactly as it was
transcri bed by the reporter (Tr. 257-269):

M. Stephens explained in the off-the-record di scussion
the reason Exhibit 42 shows ei ghteen hundred tons

com ng out of the plant as opposed to sixteen hundred
out of the Leslie Mne is that the preparation plant is
processi ng sone stockpiled coal

The result is, it is actually appearing to process nore
than it takes in; but as a matter of fact, the figures
are right.

Wl |, based on all that, it has been ny practice not to
find that a conpany is a large conpany unless it is
produci ng around four or five thousand tons a day, or
have a chain of factual record information show ng that
some hol di ng conmpany owns it; and | just do not think
have the information that | would like to have to find
that Leslie Coal Mning Conpany is a |arge operator

and | amgoing to find it is a noderate-size conpany,
which is what | was planning to do before I got
confused or worried about perhaps not having consi dered
all the evidence. | just do not see there is enough
evi dence here to pernmit me to find a | arge conpany.

VWen | find a | arge conmpany, | amthinking in ternms of
Consol idation and Itmann and Pittston and comnpani es

like that, and I do not think this is that size of an
operation. | do not think Ms. Jordan's absence( FOOTNOTE 1)
woul d keep nme from maki ng ot her findings about the

civil penalty aspects of the case in her absence, so

while | amdiscussing the size of the conpany, | will

go on and di scuss the other criteria.

The evidence shows that there is nothing to contradict
or show, other than the fact that paynment of penalties
woul d have no effect on this conpany's ability to
continue in business--M. Stephens has put no evidence
to that effect--so
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find that the conpany would not be affected by any penalties that
m ght be assessed in this proceeding, that is, its ability to
continue in business.

These findings | ammaking at the nmonment will be

consi dered applicable to the remaining civil penalty
issues in this proceeding, but those are the only two
that can be made as a general finding, because all the
rest would relate to specific alleged violations.
cannot get into those w thout naking the major finding
with respect to Citation No. 69563

That can be done now, because Ms. Jordan has returned
to the hearing room | think in order that this
decision can later be put in a witten formand nail ed
to all the parties--which is required by the

Admi ni strative Procedure Act--1 should nake sone
findings of fact.

On May 26, 1978, Inspector Hugh V. Snmith and | nspector
Thacker went to the Leslie Mne and preparation plant
to make an inspection--or continuing inspection--which
had al ready begun. At the time they arrived, they went
to the mne office and indicated that a representative
of the mne[r]s was needed under Section 103(f) to
acconpany them

It turned out that M. Brian Stiltner had reported to
the m ne for the purpose of acconpanying the

i nspectors. He had appeared because he assuned the

i nspecti on, which had previously been started, would be
conti nued on May 26.

About the tine that M. Stiltner had started to
acconpany the two inspectors to the preparation pl ant
whi ch was going to be inspected on May 26, the m ne
foreman--a gentl eman by the nanme of CGene
Brennager--indi cated that he could not permt M.
Stiltner to acconpany the two inspectors because M.
Stiltner had been notified on May 25 that he had been
suspended for having participated in an unauthorized
wor k st oppage which occurred on May 24, 1978.

The inspectors still needed soneone to acconpany them
and therefore, the managenent gathered together the men
who were working at the preparation plant. And at that
time it appears that only five nmen could be obtained
for maki ng a sel ection.

So, the five men selected a gentleman by the name of
Ray Hall to travel with them And M. Hall did
acconpany themon their inspection which |asted unti
approxi mately noon on May 26, 1978. The inspectors had
called their supervisor and had been told that their
procedure of getting M. Hall to acconpany themin the
absence of any other representative of the m ners was



an appropriate step to take.
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However, when the inspectors returned to the Pikeville office,
they were advised by their supervisor that they should, upon
their next return to the mne, issue a citation alleging a
violation of Section 103(f) of the 1977 Act.

Therefore, when M. Snith returned to the mne or
preparation plant--which are contiguous--on My 30,

whi ch was the next working day after May 26, he issued
Citation 69563 on that day, May 30th, 1978, citing the
operator for a violation of section 103(f) of the Act
and stating--and | quote--"Conpany officials (mne
foreman) refused to permt a legally elected
representative authorized by the mners to acconpany an
aut hori zed representative of the Secretary of Labor
during the physical inspection of the preparation plant
on May 26, 1978."

Ctation 69563 gave the conmpany until--it was witten
at nine fifteen a.m and gave the conpany until nine
thirty a.m to termnate or correct the problem And
on the sanme form in the section | abeled "Action to
Term nate", it was indicated a representative

aut horized by the mners was permitted to travel with a
representative of the Secretary, and that was indicated
at eleven a.m

Now, the testinony in general indicates that since this
Citation 69563 was issued after the fact, that the tine
of issuance, the time given for conpliance and tine
shown for abatenment are just a matter of formality
because the facts had al ready occurred and the conpany
did nothing on May 30th that it had not done on May 26
to abate this alleged violation.

And | think, as M. O Donnell correctly pointed out in
his summation, the question of whether the company
attenpted to achieve rapid conpliance is a criterion
which is hardly applicable in this instance.

Therefore, if | assess a penalty, no amount will be
attributabl e under the penalty--under the criterion of
good faith effort to achieve rapid conpliance.

W have had testinmony by M. Stiltner, who is the
gentl eman nost affected by the conpany's ruling. It
appears that this suspension actually extended from
four o' clock on May 25 to four p.m on My 26.

Since M. Stiltner normally worked at that time-- from
four p.m until mdnight--he was handed his notice of
suspensi on on May 25 and therefore did not work on his
normal shift fromfour until mdnight on May 25.
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And he considered that he had, therefore, conplied with the

noti ce of suspension by not working his normal shift. There was
a union neeting that same ni ght because of the work stoppage that
had occurred on the previous day, and at that tinme the three
safety conmtteenen, who were Messrs. Elner Mllot, Roger Hunt,
and M. Stiltner, agreed that M. Stiltner should be the one who
woul d appear at the mine on May 26, on the day shift, to be the
representative of the mners to walk around with themon their

i nspecti on.

It appears on the basis of a normal inspector’'s routine
that when a representative of the m ners acconpanies
the inspectors on a given inspection period that the

i nspectors are actually engaged in inspection for a
peri od of about four hours; and therefore, the m ner
who is selected to represent the mners on this

wal kar ound chore does not receive, normally, pay for

ei ght hours.

Therefore, if M. Stiltner had been permitted to
acconpany the inspectors on this occasion, he would
have received no nore than four hours' pay, because the
i nspection ended at noon on May 26, and began about
eight a.m on My 26.

I think that those are probably the nost inportant
matters to be included in the formal findings, and the
rest of the decision will be based upon a di scussion of
argunents and the evidence

For that purpose, | undoubtedly will mx some facts in
t hat have not been nade a part of the formal findings.
There is no doubt that the issue in this case--which
of course, is whether the conpany violated Section
103(f) of the Act when it forbade M. Stiltner from
acconpanyi ng the inspectors--is a close one; and for
about the first half of this hearing, | thought the
conpany was entitled to do what it did, but that was
before I had heard all the evidence.

And after hearing all the evidence, it appears to ne
that the union has the better argument here. Section
103(f), of course, states that a representative

aut hori zed by his mners--neaning the operator's

m ners--shall be given an opportunity to acconpany the
Secretary or his authorized representative during the
physi cal inspection of any coal or other mne

It appears to nme that the fact the conpany had
suspended M. Stiltner for this twenty-four hour period
does not give the conpany the right to interfere with
the fact that the representative--that the mners had
selected M. Stiltner as their representative on that
speci fic day.
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There is no indication in the record that | can find that shows
that M. Stiltner came to the mne on May 26 for the purpose of
trying to get paid for a period which he woul d ot herw se have
| ost by his not having worked, fromfour to twelve on May 25,
1978.

I do not think any case can be decided apart fromthe
specific facts giving rise to the controversy. Here,
M. Stiltner and the other two gentlemen on the safety
conmittee--M. Mdllot and M. Hunt--were all working
fromfour to twelve, and therefore by rotation method
they were maki ng thensel ves avail able on the day shift
in order to accompany the inspectors during an

i nspection, which | asted approxi mately three weeks.

And they were al so goi ng ahead and working their four
to twelve shift at the same tine; and they were doi ng
so in order that the work at the m ne would be as

uni nterrupted as possible by the fact that they were
al so acting as the representative of the mners to
acconpany the inspectors.

Consequently, when m ne managenent declined to let M.
Stiltner go with the inspectors on May 26, there was
not then avail abl e another man to take his place who
was still in the same category of a committeenman that
was desirabl e, because these were the three nen who
were to be selected to acconp[a]ny the inspectors.

Now, | recognize and | feel that nmanagenent shoul d have
aright to discipline its mners, but in doing so
think that this type of situation could be avoi ded

ei ther by suspending--if they felt M. Stiltner was
goi ng to acconpany the inspector during a period which
was still within his suspension period--they could

ei ther have anticipated the situation by making it
clear to M. Stiltner on May 25 that one of the other
conmi tteenen should cone in on the day shift for the
pur pose of acconpanying the inspectors, or by changi ng
t he suspension period in order to permt M. Stiltner
to make this inspection with the inspectors.

In other words, | believe that the conpany cannot
interfere with the person that the miners choose to
acconpany the inspectors. As long as he is still an
enpl oyee and still a nmenber of the safety committee and
is still one of the people who is intended to accompany
the inspectors, | believe the conpany nmust et himdo

so and nmust take that into consideration when they are
suspendi ng somneone.

| do not think it is sonething they can work around.
suspect now that | have found a violation of Section
103(f) occurred, and | shall pass on to the civil
penalty aspects and deal with the other criteria.
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| have al ready discussed three of them and the only three that
remain are the questions of negligence, gravity and history of
previ ous viol ations.

As M. O Donnell has indicated, Exhibit 1 does not show
that the conpany has previously violated Section 103(f)
of the Act; consequently, the penalty should not be

i ncreased under that criterion

M. O Donnell suggested the violation is a result of
gross negligence, and I do not think I can go al ong
with himon that; because |I sinply believe that when
M. Brennager indicated that he did not believe that

M. Stiltner could go with the inspectors on May 26, he
was sinmply enforcing a suspension which he sincerely
felt prevented M. Stiltner fromgoing on this

i nspecti on.

I do not think in doing that that he had any intention
of doi ng other than sonething he thought he was
conpell ed to do--which was, since M. Stiltner was
under suspension, that he could not acconpany these

i nspectors and that sonebody el se could be obtained to
do it just as well.

So, | cannot see that the conmpany was nore than
[gluilty of ordinary negligence in not having thought
this through and having given it sonme consideration at
the tine that it made the suspension a puni shnent for
M. Stiltner's alleged participation in this

unaut hori zed work st oppage.

| do not think it is material to this case, the fact
that there was a Step 3 proceeding at which M.
Stiltner apparently was considered to have enough
matters in his favor to justify his being paid.
Because at the time that M. Brennager nade this
deci sion, no determination had been nmade as to the
merits of the suspension period.

| just do not think the fact that later on M. Stiltner
was paid is anything that has to be considered. And
then we cone to the gravity of the violation. Here
again, there has been a |l ot of testinony about whether
the use of a person other than the authorized
representative really exposes the nminers, as a genera
category in a mne, to any greater hazards than if the
representative i s soneone chosen on the spur of the
nmonent, as was done in this case on May 26.

The evidence does show that M. Stiltner had not

recei ved any training that other mners had not
received at that period of time when M. Stiltner began
wor ki ng for the conpany. And the inspectors indicated
that they were not aware that any of the people who did
acconpany themduring this inspection pointed out any



hazards that they thensel ves would not have seen in any
event.
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But there does seemto be one aspect of having the inspectors--or
rat her having a specific person or persons designated to
acconp[a]l ny the inspectors; because it appears to nme that the

i nspectors feel that if they get the sane person each tinme--or a
[imted nunber of persons--to acconpany them that a process of
training can be instilled in these people who go around with the
i nspectors, and the result is there is gradu[a]lly built up a
certain anpunt of expertise in these representatives who
acconpany them

The result is they can better field conplaints fromthe
m ners in general and can coordinate the various

i nspecti ons by addi ng know edge to what has happened in
the past. And this, | think, is helpful for both the
conpany and the inspectors.

Consequently, fromthat standpoint, | think that there
may be sonme noderate gravity in preventing the
usua[l]Jly authorized representative to go around and
all owi ng sonmeone to go who is chosen in a rather rapid
way and wi thout the full opportunity for the mners to
consider the nmerits of his appointnment or election as
their representative.

But despite all that, | still do not think there is
enough gravity to the kind of thing that happened on
this day to justify a large penalty.

Consequently, | shall assess a penalty of fifty
dollars. Now, it is my understanding, of course, that

I will put this [decision] in the formof a witing,
and it will be issued along with the other matters we
are going to take up tonorrow when we go forward on the
other civil penalty issues.

Sett| ement

On Cctober 4, 1979, the second day of the hearing, counse

for both MSHA and Leslie Coal M ning Conpany stated that they had
engaged i n extensive negotiations during the evening recess and
prior to the convening of the hearing and had been able to settle
all the remaining issues in the proceeding. Counsel for both
MSHA and Leslie gave their reasons for settlement as hereinafter
descri bed (Tr. 352-353).

Docket No. PIKE 79-90-P

Citation No. 67891 dated May 24, 1978, alleged that

respondent had viol ated Section 77.502 because the doors and
covers had been renmoved fromthe control panel unit serving the

el evat or.

The Assessnent O fice proposed a penalty of $122 for

this alleged violation and respondent has agreed to pay a penalty

of $61.

MSHA' s counsel stated that he had agreed to accept the

reduced anmount because the doors and covers for the control pane
had been renmoved so that work coul d be done on the el evator

Counsel

for
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respondent stated that the control roomis accessible only by a
system of steps and that there is a sign over the door into the
control room bearing the words "Authorized Personnel Only" and
that the roomis kept | ocked and can be entered only when work
has to be performed in the control room Counsel for MSHA al so
observed that Section 77.502 refers to "a potentially dangerous
condition"” and he stated that a question existed as to whet her
the m ners had been exposed to danger when the potential danger
is |located behind | ocked doors (Tr. 354-356; Exh.A).

Citation No. 67893 dated May 24, 1978, alleged that
respondent had viol ated Section 77.400 by failing to guard the
wire ropes and pulley that are used to hoist the plant elevator.
The Assessnent O fice proposed a penalty of $56 and respondent
has agreed to pay the full anount of the proposed penalty.
Respondent' s counsel stated that he had agreed to pay the ful
proposed penalty with considerable reluctance because the ropes
and pulley were located in the | ocked control room di scussed
above and therefore he did not feel that the ropes and pulley
were freely accessible (Tr. 357-358).

Citation No. 67894 dated May 24, 1978, alleged that
respondent had violated Section 77.1109-3(d) by failing to place
a fire extinguisher at the permanent electrical installation
|ocated in the elevator room MSHA' s counsel stated that MSHA
woul d be willing for Citation No. 67894 to be vacated because it
had erroneously alleged a violation of Section 77.1109-3(d)

i nstead of the correct section which is Section 77.1109(d).

Addi tionally, counsel for respondent stated that a fire

ext i ngui sher had been provided just outside the door of the
control roomand that respondent considered that to be a better

| ocation for the extinguisher than inside the control room

al t hough a fire extingui sher had been provided inside the control
roomafter the citation was issued (Tr. 359-360; Exh. B)

Citation No. 67896 dated May 24, 1978, alleged that
respondent had viol ated Section 77.204 because an opening 10
i nches by 40 inches existed on the sixth |level near the fire hose
outlet at a location where the opening mght allow nen or
material to fall to the | ower |evels where people were working
The Assessnent O fice proposed a penalty of $48 and respondent
has agreed to pay a penalty of $40. Counsel for the parties
stated that if evidence had been presented with respect to this
al l eged violation, respondent’'s witness would testify that the
hole cited by the inspector had been cut into the wall, along
wi t h anot her openi ng neasuring 12 by 20 feet, for the purpose of
buil ding an addition to the plant. Counsel for respondent stated
t hat not hing was done to the | arge opening and the small opening
was corrected sinply by stringing a guard rope across it.
Counsel for MSHA stated that the inspector disagrees with
respondent's prospective witness as to what was done to abate the
al l eged violation (Tr. 361-363).

Citation No. 67897 dated May 24, 1978, alleged that
respondent had viol ated Section 77.1109(b) because sufficient
fire hose to project water to any point in the plant had not been



provi ded at each floor. The Assessnment O fice proposed a penalty
of $90 and respondent has agreed to pay a penalty of $50. MSHA's
counsel stated that the reduced penalty was justified because
respondent's prospective witness would testify that there was a
hose avail abl e which would extend to any point in the plant, but
that the hose
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had been extended for the purpose of washing the floor and was
still lying on the fl oor when the inspector observed it. The

i nspector would not agree entirely with respondent’'s cl aim
regarding the fire hose, but the inspector did agree that a hose
of some type was present (Tr. 364).

Citation No. 67898 dated May 24, 1978, alleged that
respondent had viol ated Section 77.1605(a) because the left glass
was cracked in a three-part windshield on a front-end | oader
The Assessnent O fice proposed a penalty of $106 for this alleged
vi ol ati on and respondent has agreed to pay the full amount.
Counsel for respondent stated that he had agreed to the ful
anmount solely to avoid litigation because he argued that the
crack was on a part of the glass which had no w ndshield w per,
whereas the inspector's manual provides that a citation is not to
be i ssued unless the crack inpairs the operator's vision or would
damage t he wi ndshield w per blades (Tr. 366-367).

Citation No. 67900 dated May 24, 1978, alleged that
respondent had violated Section 77.205(a) by failing to provide a
| adder for a safe neans of access to the right side of a
front-end | oader. The Assessnent O fice proposed a penalty of
$66 for this alleged violation and respondent has agreed to pay
the full anmount. MSHA believes that it would be possible for a
person to step out of the |oader on the side having no | adder and
be injured by the fact that no | adder existed on the right side.
Respondent argued that the standard does not require |adders on
both sides of the |oader and that since a | adder existed on one
side, the |l oader was in conpliance with Section 77.205(a) because
a safe neans of access had been provided (Tr. 368-369).

Citation No. 69563 dated May 30, 1978, alleged that
respondent had viol ated Section 103(f) of the Act. A penalty of
$50 was assessed by ne in the bench decision appearing in the
first part of this decision (Tr. 369).

Citation No. 69565 dated May 30, 1978, alleged that
respondent had violated Section 77.1710(i) because a usabl e seat
belt had not been provided for a back hoe. The Assessnent O fice
proposed a penalty of $170 and respondent has agreed to pay $70.
MSHA' s counsel explained that he was willing to accept a reduced
penalty in this instance because the back hoe was owned and
operated by a construction conmpany. |n such circunstances,

MSHA' s counsel stated that the Assessment O fice had assigned an
undue portion of the assessnment to the operator's negligence. In
this instance, MSHA' s counsel believed that respondent's only
negligence was in failing to check the independent contractor's
hoe. MSHA's counsel also noted that the Assessnent O fice had
apparently increased the penalty because a w thdrawal order was
i ssued, but the delay in abating the citation was justified when
it is considered that respondent and the independent contractor
were trying to decide which of themwas obligated to correct the
al l eged violation. Also sone of the delay arose because the
contractor at first assunmed that taking the back hoe out of
service would be a sufficient act to abate the citation (Tr.
370-372).



Citation No. 69566 dated May 30, 1978, alleged that
respondent had violated Section 77.410 by failing to provide a
sui tabl e back-up alarmfor a back hoe. The Assessnent Ofice
proposed a penalty of $90 for this al
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| eged violation and respondent has agreed to pay a penalty of
$70. The reason for the reduced penalty in this instance is the
same as descri bed above, nanely, that an i ndependent contractor
owned and operated the back hoe (Tr. 373).

Citation No. 69567 dated May 30, 1978, alleged that
respondent had violated Section 77.1109(c)(1) by failing to
provide a portable fire extinguisher for a back hoe. The
Assessment Office proposed a penalty of $150 and respondent has
agreed to pay a penalty of $70 for the same reasons given above
with respect to the other two alleged violations pertaining to
t he back hoe (Tr. 374-375).

Citation No. 69569 dated May 30, 1978, alleged that
respondent had violated Section 77.1109(d) by failing to provide
a fire extinguisher at a permanent electrical installation
| ocated on the fifth Ievel of the plant. The Assessnent O fice
proposed a penalty of $52 for this alleged violation and
respondent has agreed to pay the full anount. Counsel for
respondent stated that a fire extingui sher had been provided just
out side the door of the welding roomand that it was cl ose enough
to come within the guidelines in the MSHA i nspector’'s manua
whi ch provides that a fire extinguisher may be considered in
conmpliance if it is within 50 feet of the electrical installation
(Tr. 376-377).

Citation No. 69570 dated May 30, 1978, alleged that
respondent had violated Section 77.1109(c) (1) because a portable
fire extingui sher had not been provided in the control room on
the fifth level where four portable welding units were | ocat ed.
The Assessnent O fice proposed a penalty of $40 and respondent
has agreed to pay the full anount. Counsel for respondent stated
that the factual situation with respect to this alleged violation
was simlar to that which has al ready been described in
connection with the preceding alleged violation (Tr. 377).

Docket No. PIKE 79-91-P

Citation No. 69571 dated May 30, 1978, alleged that
respondent had viol ated Section 77.200 because the preparation
pl ant was not being maintained in a safe condition to prevent
acci dents because two pieces of nmetal were hanging | oosely from
the plant's framework on the third I evel. The Assessnent O fice
proposed a penalty of $90 and respondent has agreed to pay a
penal ty of $45. Counsel for respondent stated that the bolts in
the top of the panels were in the process of being renoved as an
expansi on of the plant was in progress. MSHA' s counsel stated
that he had agreed to the reduced penalty because a question
exi sts as to whether the citation involved a condition that could
result in an accident (Tr. 378-379).

Citation No. 69572 dated May 30, 1978, alleged that
respondent had violated Section 77.1102 because signs warni ng
agai nst snoki ng and open flanmes had not been posted at the oi
storage area |located adjacent to the hoist house. The Assessnent
O fice proposed a penalty of $30 and respondent has agreed to pay



$30. Counsel for respondent stated that the inspector
incorrectly described the area involved as a storage area for
fuel because the only material present was |ubricating oil which
could not be used, as alleged by the inspector's citation, to
refuel equipnent. The inspector conceded
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that since he did not actually test the oil in the barrel, he
woul d have to agree that it could have been lubricating oil (Tr.
379-381).

Citation No. 69573 dated May 30, 1978, alleged that
respondent had violated Section 77.1109(e)(1) by failing to
provide two portable fire extinguishers at the oil storage area
| ocated adj acent to the main hoist house |ocated on the surface
of the preparation plant. The Assessnment O fice proposed a
penalty of $40 and respondent has agreed to pay a penalty of $30.
If a hearing had been held with respect to the violation alleged
in Citation No. 69573, the issues would be (1) whether the
i nspector was correct in labeling the liquid in the barrel as
fuel or whether the liquid was lubricating oil, and (2) whether a
hal f barrel of either fuel or lubricating oil would be sufficient
to constitute an "oil storage area" as that phrase is used in
Section 77.1109(e)(1). Counsel for MSHA stated that he was
willing to accept a reduced penalty because of the disputed
factual issues and the inspector's concession that he is not
certain whether the liquid was fuel or lubricating oil (Tr. 382).

Citation No. 69574 dated May 30, 1978, alleged that
respondent had viol ated Section 77.1109(c) (1) because respondent
had not provided a portable fire extingui sher for a back hoe
bei ng used on the surface at the preparation plant. The
Assessment Office proposed a penalty of $40 and respondent has
agreed to pay a penalty of $25. |If a hearing had been held with
respect to the allegations in Citation No. 69574, the primary
i ssue woul d have been whet her respondent had viol ated Section
77.1109(c)(1). Respondent's counsel clained that the alternator
on the back hoe was inoperable and that the back hoe had been
taken out of service and therefore did not have to be maintained
in accordance with Section 77.1109(c)(1). MSHA' s counsel stated
that his position was that any vehicle on mne property had to be
mai ntained in a safe condition and that would include being in
conpliance with Section 77.1109(c)(1). Respondent's answer to
MSHA' s argunment was that new equi prent nust be brought on mne
property and checked for perm ssibility and other factors before
bei ng taken underground. Respondent argues that it would be
i nproper to cite violations on such new equi prent or on any
equi prent which is not in service. MSHA s counsel stated that
the parties had agreed to a penalty of $25 in settlenent of the
i ssues descri bed above (Tr. 383).

Citation No. 69578 dated May 30, 1978, alleged that
respondent had violated Section 77.400(b) by failing to provide a
guard to protect workers frominjury in case of a whipping notion
which mght result froma broken belt. The Assessnent O fice
proposed a penalty of $52 and respondent has agreed to pay a
penalty of $35. Respondent's counsel stated that there was a
guard outby the belt and between the belt and the travel ed area.
He said that the only time a mner would cone inby the guard is
when work needed to be done on the belt and that at such tines,
the belt is shut off. Mreover, according to respondent’'s
counsel, the citation was abated by the erection of sone danger
signs instead of a guard. MSHA's counsel stated that he had



agreed to accept a penalty of $35 in view of the question of
whet her anyone woul d ever conme into a hazardous position bel ow
the belt (Tr. 384-385).
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Citation No. 69579 dated May 30, 1978, alleged that respondent
had viol ated Section 77.202 because an excessive anmount of |oose
dry coal had been allowed to accunul ate around the el ectrica
conponents on a feeder. The Assessnent O fice proposed a penalty
of $52 for this alleged violation. Respondent's counsel stated
that in this instance the feeder had been out of service for 6
nmont hs and MSHA' s counsel agreed that since the feeder was out of
service, there was no danger of fire and that MSHA has decided to
vacate Citation No. 69579. Counsel also explained that even
though the citation states that the switch for the feeder was in
an "on" position, that condition caused no hazard because the
feeder was not connected to a power source (Tr. 386-387).

Citation No. 69580 was dated May 30, 1978, and all eged t hat
respondent had violated Section 77.1109 by failing to provide a
portable fire extingui sher on the sane feeder nentioned in the
precedi ng paragraph above. The Assessnment O fice proposed a
penalty of $38 and MSHA has agreed to vacate Citation No. 69580
for the sanme reason as given above, nanmely, that the feeder had
not been used for 6 nonths and that respondent had no plans to
use it. In such circunstances, it is doubtful that a feeder is
required to be provided with a fire extinguisher, although
respondent did abate the citation by providing a fire
extingui sher for the inoperative feeder (Tr. 388).

Citation No. 69581 dated May 30, 1978, alleged that
respondent had viol ated Section 77.400(b) by failing to install a
guard on the outby conveyor belt at a point imediately outby the
opening of the main silo. The Assessnment O fice proposed a
penalty of $52 for this alleged violation and respondent has
agreed to pay the full amount. Respondent’'s counsel introduced as
Exhi bit C a picture of the conveyor belt for the purpose of
supporting his argunent that there was a passageway all the way
around the belt and that no one had to travel under the belt
conveyor as alleged in the inspector's citation (Tr. 389-390).

Citation No. 69582 dated May 30, 1978, alleged that
respondent had viol ated Section 77.205(b) by failing to provide
and maintain a safe neans of access outby the drawoff tunne
opening for a distance of about 20 feet in all directions. The
citation specifies that a safe nmeans of access was prevented by
exi stence of an excessive accunul ati on of |oose coal, nuddy
water, and other materials in a depth of from6 to 12 inches.
The Assessnent O fice proposed a penalty of $72 and respondent
has agreed to pay a penalty of $36. Respondent's counse
chal l enged the inspector's claimas to the factual situation and
al so argued that a | oadout area was invol ved where sone spillage
woul d be expected. It was the second shift's duty to clean the
area, but a strike had begun on the second shift so that the area
was not cleaned as it would have been if normal operations had
continued on an uninterruped basis (Tr. 391-393).

Citation No. 69588 dated May 31, 1978, alleged that
respondent had viol ated Section 77.1605(1) by failing to provide
sui tabl e bunper bl ocks whi ch woul d prevent overtravel or
overturning. The bunper bl ocks were rendered ineffective,



according to the citation, because | oose coal had been
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all owed to accunmul ate over them The Assessment O fice proposed
a penalty of $32. MSHA's counsel stated that MSHA had agreed to
vacate this alleged violation because the feeder had been out of
service for 6 nonths and was not being used (Tr. 394).

Citation No. 69589 dated May 31, 1978, alleged that
respondent had viol ated Section 77.400(a) by not providing a
guard for a tail roller. The Assessnment O fice proposed a
penalty of $72 for this alleged violation, but the guard
pertained to the feeder which had been out of service for 6
nonths and, for that reason, MSHA's counsel stated that the
citation woul d be vacat ed.

Citation No. 69592 dated May 31, 1978, alleged that
respondent had violated Section 77.1104 by allowi ng | oose coal to
accumul ate around the | oadout control tower |ocated on the
surface adjacent to the railroad tracks. The citation also
referred to a 30-gallon oil can and all eged that the conditions
created an extrene fire hazard. The Assessnment O fice proposed a
penalty of $60 and respondent has agreed to pay a penalty of $48.
Respondent's counsel stated that the area invol ved was a | oadout
area where sone accumnul ation of coal is bound to occur. The area
had not been cl eaned as well as would normally have been the case
because of a work stoppage. |In such circunstances, MSHA' s
counsel believed that a reduced penalty was justified.

I find that counsel for respondent and MSHA gave
sati sfactory reasons for the penalties agreed upon in their
settl enent conferences and that the settlenent agreenent
her ei nbef ore di scussed shoul d be accept ed.

Sunmmary of Assessnents and Concl usi ons

(1) As hereinbefore found in ny decision in Docket No. PIKE
78-400, the Application for Review or Notice of Contest of
Citation No. 69563 should be denied and Citation No. 69563 should
be affirned.

(2) Pursuant to ny decision in Docket No. PIKE 78-400,
respondent shoul d be assessed a penalty of $50 for the violation
of Section 103(f) of the Act alleged in Gtation No. 69563. That
penalty is also a part of MSHA's Petition for Assessnent of Cvil
Penalty filed in Docket No. PIKE 79-90-P and will hereinafter be
listed anong the penalties otherwi se settled by agreenment of the
parties.

(3) Respondent is the operator of the Leslie Mne and
Preparati on Plant and, as such, is subject to the provisions of
the Act and to the regul ati ons promul gated t hereunder

(4) The settlenent agreenents proposed by the parties in
Docket Nos. PIKE 79-90-P and PIKE 79-91-P shoul d be approved
because good reasons were given by respondent's and MSHA' s
counsel in support of the settlenent agreenents.
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(5) Pursuant to the parties' settlenent agreenments and ny
decision in Docket No. PIKE 78-400, the civil penalties |isted
bel ow shoul d be assessed.

Docket No. PIKE 79-90-P

Gtation No. 67891 5/24/78 [077.502 $ 61.00
Gtation No. 67893 5/24/78 [077.400(a) 56. 00
Gtation No. 67896 5/24/78 [077.204 40. 00
Gitation No. 67897 5/24/78 [077.1109(b) 50. 00
Gitation No. 67898 5/24/78 [O77.1605(a) 106. 00
Gitation No. 67900 5/24/78 [077.205 66. 00
Gtation No. 69563 5/30/78 [O103(f) 50. 00
Gtation No. 69565 5/30/78 [077.1710(i) 70. 00
Gitation No. 69566 5/30/78 [O77.410 70. 00
Gtation No. 69567 5/30/78 [077.1109(c)(1)  70.00
Gitation No. 69569 5/30/78 [DO77.1109(d) 52. 00
Gtation No. 69570 5/30/78 [077.1109(c)(1)  40.00

Total Settlenent and Contested Penalties in
Docket No. PIKE 79-90-P $ 731.00

(6) Pursuant to the parties' settlenent agreenent, the
civil penalties listed bel ow shoul d be assessed.

Docket No. PIKE 79-91-P

Gitation No. 69571 5/30/78 [O77.200 $ 45.00
Gtation No. 69572 5/30/78 [077.1102 30. 00
Gtation No. 69573 5/30/78 [077.1109(e)(1)  30.00
Gtation No. 69574 5/30/78 [077.1109(c)(1)  25.00
Gtation No. 69578 5/30/78 [O77.400(b) 35. 00
Gtation No. 69581 5/30/78 [O77.400(b) 52. 00
Gtation No. 69582 5/30/78 [O77.205(b) 36. 00
Gtation No. 69592 5/31/78 [O77.1104 48. 00

Total Settlenent Penalties in Docket
No. PIKE 79-91-P $ 301.00

(7) WMSHA's Petition for Assessnent of Civil Penalty filed
in Docket No. PIKE 79-90-P should be dism ssed as requested by
MBHA' s counsel to the extent that it seeks assessnment of a
penalty for the violation of Section 77.1109(d) alleged in
Citation No. 67894 dated May 24, 1978.

(8) MSHA's Petition for Assessnent of Civil Penalty filed
in Docket No. PIKE 79-91-P should be dism ssed as requested by
MBHA' s counsel to the extent that it seeks assessment of civil
penalties for the violations of Sections 77.202, 77.1109,
77.1605(1), and 77.400(a) alleged in Gtation Nos. 69579, 69580,
69588, and 69589, respectively.

VWHEREFORE, it is ordered:

(A) The Application for Review or Notice of Contest filed
in Docket No. PIKE 78-400 is denied and Citation No. 69563 dated



May 30, 1978, is affirnmed.
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(B) The parties' requests for approval of settlenent are granted
and the settlenent agreenents subnmitted on the record in Docket
Nos. PIKE 79-90-P and PIKE 79-91-P are approved.

(C Pursuant to the parties' settlenent agreenent and the
decision in Docket No. PIKE 78-400, respondent shall, within 30
days fromthe date of this decision, pay civil penalties totaling
$1,032.00 as set forth in paragraphs 2, 5, and 6 above.

(D) MSHA's Petition for Assessnent of Civil Penalty filed
in Docket No. PIKE 79-90-P is dism ssed to the extent specified
i n paragraph 7 above.

(E) MSHA's Petition for Assessnent of Civil Penalty filed
in Docket No. PIKE 79-91-P is dism ssed to the extent specified
i n paragraph 8 above.

Richard C. Steffey
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
11t was necessary for Ms. Jordan to | eave the hearing room
for a few minutes to make an urgent phone call.



