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Apperances: WIIliamF. Schoeberlein, Esq., Charles W Newcom Esq.,
Dawson, Nagel, Sherman & Howard, Denver, Col orado; and
W M chael Hackett, Esq., and Janes F. Engel ki ng, Esq.,
d i max Mol ybdenum Conpany, ol den, Col orado, for the
Appl i cant
Stephen P. Kraner, Esq., Ofice of the Solicitor, US.
Departnment of Labor, for the Respondent

Bef ore: Judge Cook
I. Procedural Background

On Septenber 29, 1978, dimax Ml ybdenum Conpany (d i max)
filed an application for review pursuant to section
107(e) (1) (FOOTNOTE 1) of the Federal M ne Safety and Health Act of 1977,
30 U.S.C. 0O817(e)(1) (1978) (1977 Mne Act).
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The application seeks review of an inmm nent danger w thdrawal

order issued by a Federal mne inspector under section

107(a) (FOOTNOTE 2) of the Act. The application for review states as
fol | ows:

COVES NOW d i max Mol ybdenum Conpany, a division of AMAX
Inc. (hereafter "Cinmax"), by and through its
attorneys, pursuant to Section 107(e) of the Federa

M ne Safety and Health Act of 1977, 30 U S.C 0O817(e),
and hereby makes application for review of O der Nunber
333638, issued on August 31, 1978, a copy of which is
attached hereto. Cdimax respectfully requests that a
hearing be held in Denver, Colorado. At that hearing,
Cimax intends to contest the nerits of the
above-referenced order. Cimax respectfully requests
that said order be vacated and decl ared voi d because
there was no inm nent danger in that there was no
condition or practice in existence which could
reasonably be expected to cause death or serious

physi cal harm before such condition or practice could
be abat ed.

An answer was filed by the Mne Safety and Heal th
Admi ni stration (MSHA) on Cctober 12, 1978. The answer states as
fol | ows:

The Secretary of Labor (Secretary) by undersigned
counsel admits to the issuance of withdrawal order No.
333638 and states that it was properly issued pursuant
to Section 107(a) of the Federal Mne Safety and Heal th
Act of 1977.

The Secretary al so denies all other allegations nade by
the applicant not herein specifically admtted to be
true.

VWerefore, the Secretary requests that the relief
requested by climax be denied and that w thdrawal order
no. 333638 be affirned.

Certificates of service attached to both pleadings indicated
t hat service had been made upon Local No. 1823, Internationa
Br ot her hood of
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El ectrical Wrkers and Local No. 2-24410, Ol Chenical and Atonic
Workers International Union. No answer was filed by either

or gani zati on.

O ders were issued on Novenber 7, 1978, and Novenber 20
1978, granting dinmax's notions requesting extensions of time for
t he conmencenent of di scovery.

Various notices of hearing were issued as well as an order
for continuance pursuant to a notion by the Applicant. The
heari ngs were conducted between Novenber 28, 1978, and Novenber
29, 1978, and between January 30, 1979, and February 1, 1979, in
Denver, Col orado. (FOOTNOTE 3) Representatives of Cinmax and MSHA were
present and participated. No persons acted as representatives of
the mners at the hearing. (FOOTNOTE 4)

At the conclusion of the hearing on February 1, 1979, a
schedul e for the subm ssion of posthearing briefs was agreed
upon. However, difficulties experienced by counsel necessitated
a revision of this schedule. MSHA and Cinmax submitted their
post hearing briefs on March 23, 1979, and April 2, 1979,
respectively. On April 6, 1979, dinax submitted an errata
correcting certain typographical errors in its posthearing brief.
Cimax submtted its reply brief on April 16, 1979. NMSHA did not
submit a reply brief.

1. | ssue

The issue presented is whether the inmm nent danger order of
wi t hdrawal was properly issued under section 107(a) of the Act.

Did the conditions which existed as to the starter leg wire
to the slusher at 615-14 while the slusher was energized in the
Cimax Mne at about 12:42 p.m, on August 31, 1978, constitute
an "inmm nent danger."
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I1l. Evidence Contained in the Record

A, Stipulation

During the course of the hearing, the parties stipulated
that in order for a slusher machine to be operable, it would have
to be bolted into the rock as well as sitting in a concrete pad
(Tr. Il at 114).
B. Wtnesses

MSHA called as its witnesses Dennis Martinez, an enpl oyee of
dimax; James Enderby and Frederick Joseph Freilino, NMSHA
i nspectors.

Cimax called as its witnesses Walter Joseph Florence, Jr.,
an industrial hygiene technician at the dinmax Mne; Janes S
Keith, dimax's director of health and safety; George E. Pupera,
el ectrical superintendent at the Cimx M ne; John Reddi ngton, an
el ectrician on the 600 level of the Cimx Mne; and Harden
Wl liams, the underground electrical foreman at the Cinmax M ne.
C. Exhibits

1. WMBHA introduced the followi ng exhibits into evidence:

M1 is a copy of Order No. 333638, issued by inspector Janes
Ender by on August 31, 1978, pursuant to section 107(a) of the
1977 M ne Act.

M2 is a nodification of M1.

M3 is a map of the 600 | evel of the dimx M ne.

M4 is a sketch, prepared by an MSHA artist, of the area
around the 615-14 slusher as it appeared on August 31, 1978.

M5 is a cross-sectional sketch of the 615-14 sl usher dash.

M 10 is a drawi ng produced during the hearing by w tness
Denni s Martinez.

M 10-Ais M. Martinez' redraw ng of M 10.

M 11 contains copies of notes witten by wi tness Walter
Joseph Fl orence on August 31, 1978.

M 12 is a drawing of the electrical systemdrawn during the
hearing by w tness Frederick Joseph Freilino.

M 13 is a photograph taken by |Inspector Enderby on Decenber
13, 1978.

M 14 is a photograph taken by |Inspector Enderby on Decenber
13, 1978.
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M 15 is a photograph taken by | nspector Enderby on Decenber
1978.

M 16 is a photograph taken by |Inspector Enderby on Decenber
13, 1978.

M 17 is a photograph taken by |Inspector Enderby on Decenber
13, 1978.

M 18 is a copy of an extract fromthe "American National
Standard CGuide for AC Mbtor Protection,” ANSI/I|EEE C37.96-1976.

M 19 is a copy of an extract fromTitle 30 of the Code of
Federal Regul ati ons.

M 20 is a copy of an extract fromthe | EEE "Recommended
Practice for Gounding of Industrial and Commercial Power
Systens,"” ANSI Cl114.1-1973/1EEE Standard 142-1972, also called
the "G een Book."

M 21 is a copy of the front page of the | EEE "Cuide for
Safety in Substation Gounding,"” |EEE Standard 80-1976.

M 22 is a copy of an extract fromthe | EEE "Recommended
Practice for Protection and Coordi nati on of Industrial and
Commer ci al Power Systens," |EEE Standard 242-1975, also called
t he "Buff Book."

M 23 is a copy of an extract fromthe | EEE "Recommended
Practice for Electric Power D stribution for Industrial Plants,"”
| EEE St andard 141-1976, also called the "Red Book."

M 24 is a copy ofan extract fromthe "Anerican El ectrician's
Handbook, " 9th edition.

M 25 is a copy of an extract from"lIndustrial Power Systens
Handbook, " [D. Beeman, editor] (MG awH ||l Book Conpany, Inc.,
1955).

M 26 is a copy of the front page fromthe "El ectrical
Protecti on Handbook. "

M 27 is a copy of a page froma book published by the Bureau
of Mnes, US. Departnment of the Interior, dated June 30, 1972,
with reference to netal and nonnetal mnes.

M 28 is a copy of a nenorandum dated March 11, 1976, from
the Assistant Administrator for Metal and Nonnetal M ne Health
and Safety of the M ning Enforcenment and Safety Adm nistration,
U S. Department of the Interior, to district and subdistrict
managers, netal and nonnetal mne safety and heal th.

M 29 is a copy of an extract fromthe "National Electrica
Code" (1978), admitted into evidence for the purpose of
illustrating types of cable jackets and material classification
nunbers.

13,
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M 30 is a chart containing a circuit breaker current
characteristic curve reflecting the maxi mum m ni mum al | owabl e
tripping tine for circuit breaker types EB, EHB and Mark 75 Type
HFB.

M 31 is a chart simlar to M30 for the follow ng circuit
breaker types: QU CKLAG Types HQP, QC, QPH, BH, QCH, and Type
BAB St andard Frames; MARK 75 Franes HBA, QHC and QHP

M 32 is a copy of an extract from"lnspection and Test of
El ectrical Equi prent."

M 34 is a copy of an extract fromthe | EEE "Recommended
Practice for Emergency and Standby Power Systens,” |EEE Standard
446- 1974, also called the "Orange Book."

2. dimax introduced the follow ng exhibits into evidence:

0-1 is a copy of Inspector Enderby's deposition taken on
Novenber 21, 1978.

0-1-Ais a copy of the cover letter that acconpanied 0-1

0-2 is a manufacturer's photograph of a slusher machine
simlar to the machine that was in 615-14.

0-2-A is a photocopy of 0-2.
0-2-B is a photocopy of 0-2.
0-3 is a nonmenclature chart for 150- horsepower sl ushers.

0-4 is a section of cable containing the defect cited by
| nspect or Enderby on August 31, 1978.

0-5 is a section of cable.

0-6 is a three-page reproduction fromInspector Enderby's
not es.

0-7 is a brochure.
0-8 is a brochure.

0-9 is a schematic drawi ng showing the electrical key to a
slusher installation froma main substation

0-11 is a copy of Article 90 of the 1978 version of the
"Nati onal Electrical Code."

0-12 is a copy of the Applicant's requests for adn ssions,
producti on of docunents and interrogatories.
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0-13 is a copy of MSHA' s response to 0-12.

0-14-A is a copy of an extract fromthe | EEE "Recommended
Practice for Protection and Coordi nati on of Industrial and
Commer ci al Power System " | EEE Standard 242-1975.

0-14-B is a copy of an extract fromthe | EEE "Recommended
Practice for Gounding of Industrial and Commercial Power
Systens," ANSI Cl14.1-1973/1EEE Standard 142-1972.

D. Posthearing Receipt of Exhibits into Evidence

On February 27, 1979, dinmax filed a notion with respect to
t he subm ssion of additional docunents. This notion states the
fol | owi ng:

COVES NOW d i max Mol ybdenum Conpany, a division of AMAX
Inc. (hereinafter "Climax"), by and through its
attorneys, pursuant to the InterimProcedural Rul es of
the Federal M ne Safety and Heal th Revi ew Comm ssi on,

29 CF.R 02700.13, and noves for the adm ssion of

Exhi bits 0-14(A) and 0-14(B). dimax further states
that it has no exhibits to be introduced as 0-10 in
connection with the taking of photographs by

i nspectors.

In support thereof, Cimax would state as foll ows:

1. Although Counsel for dinax has yet to receive
Respondent's response to its request for production of
docunents and interrogatories, Cimax understands from
conversations with counsel for Respondent that no
docunents dealing with the issue of taking of

phot ographs are in existence. Accordingly, no
docunents will be proposed for adm ssion under Exhibit

0- 10.

2. At the time of the hearing it was agreed that
dimax woul d have until and including February 27 to
submt any additional docunments bearing on issues of
the applicability of the National Electrical Code to
underground mnes. Additionally, as a part of those
exhibits dimax has included as it was discussed at the
hearing, certain pages of those docunents which were
used in M. Freilino s cross-exanination.

3. 0-14(A) consists of pages 25 and 233 of the "Buff
Book." Exhibit 0-14(B) consists of pages, 13, 14, 49,
58 and 59 of the "G een Book."

WHEREFORE O i nax noves for the introduction [sic] and
adm ssion of Exhibits 0-14(A) and 0-14(B) for the

pur pose of showing the inapplicability of the National
El ectrical Code
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to underground mnes and for purposes of placing in the record
pages of publications which were ready in [sic] the record by M.
Freilino on his cross-exam nation

At the hearing, it was agreed that objections to the
admi ssion into evidence of the above-noted exhibits would be set
forth in the posthearing briefs (Tr. Il at 446-457). No
objections are set forth in MSHA s posthearing brief.

Accordingly, dimax's notion for the introduction and
adm ssion of Exhibits 0-14-A and 0-14-B for the above-stated
purpose i s GRANTED, and the exhibits are hereby RECEIVED in
evi dence.

Exhi bits M 13 through M 17 are phot ographs of the slusher at
615-14. These phot ographs were taken by MSHA inspector Janes
Ender by on Decenber 13, 1978, at a time when he was at the m ne
lawful ly during the course of his inspection duties. MSHA seeks
to have these exhibits received into evidence, while dinmax
i nt erposes strenuous objections to their admssion (Tr. Il at
238, 240, 270-274, 446-457, MSHA's Posthearing Brief at pp. 8-9;
Cimax's Posthearing Brief at pp. 22-24).

Cimax notes that the issue presented is not whether the
phot ographs are accurate representati ons of what the inspector
observed at the time they were taken. Instead, dinmax phrases
the i ssue as "whet her phot ographs or other evidence obtai ned
after litigation on a citation or order is begun can properly be
adm tted when those phot ographs are not obtained in conpliance
with the Discovery Rules" (Cinmax's Posthearing Brief at p. 22).
In support of its position, Cimax argues:

Cimax has no right of access to either interview

i nspectors or obtain copies of inspector's notes

out side of the context of the Discovery Rule. NSHA
must be required to follow those rules also and the
only suitable neans for requiring that is to exclude
from evi dence all docunents, photographs, or simlar
materi al s which are obtained outside the bounds of the
Conmi ssion's Discovery Rules. This is not to say that
MSHA i nspectors shoul d be prohibited fromreturning
fromthe scene of alleged violations after a citation
has been issued is [sic] a part of determ ni ng whet her
abat ement has been acconplished. It is to say however
that if that matter is in litigation that any

phot ographs or statenents taken by an inspector after
the application for review has been filed or any
docunents which are obtai ned by inspector requests
after litigation has been initiated should not be
admtted into evidence unl ess those docunents are
obt ai ned through the Di scovery processes provided for
in the Rules. To rule otherwi se would establish an
unfair and arbitrary schene which cannot be sust ai ned,
particularly in view of the presence of the Di scovery
Rules. Cdimax is obligated to
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(dimx's
MBHA'
foll ows:

conmply with the Commi ssion's Rules and MSHA nust conply with them
as well. It would clearly be inappropriate to give MSHA this
unfair advantage in admnistrative litigation

No effort was nmade to conply with the Discovery Rul es
in taking the photographs. Because litigation was
pendi ng and those rules were not conplied with, and
further because in addition Cinmax was given no
opportunity to have either a know edgeabl e el ectrician
or its attorneys involved in the taking of the

phot ographs, Exhibits M 14 [sic] through M 17 inclusive
shoul d not be admitted into evidence.

Post hearing Brief at pp. 23-24).

s counter-argunents state, in pertinent part, as

* * *x k% * * *

2. There has been no showi ng that the Applicant has

been in any way prejudiced by the introduction of these
phot ogr aphs, which are offered solely as an aid to the
court in perceiving the work area of the mne invol ved.

3. The talking [sic] of phographs [sic] does not
i nvol ve an attenpt to question applicant's agents
wi t hout the presence of counsel

* * *x k% * *x *

5. At the time the photographs were taken, MSHA
personnel were present in the mne lawfully during the
course of normal inspection duties.

Cimax's objection presents a question of first inpression
A imax has not cited any points and authorities in support of its
position so as to provide the Judge with guidance in addressing

this novel

guestion. However, it does present a neritorious

guesti on which can be addressed with reference to existing | aw on
t he use of photographic evidence. Due consideration nust be
given to both the conduct conpl ained of and the nature of the
evidence and its proffered use in determ ning whether it is
admi ssi bl e.

Under

the Comm ssion's InterimProcedural Rules, in effect

at all tines relevant to this proceeding, "[a]ny rel evant
evi dence may be received at the discretion of the Judge. The

Judge may

excl ude evi dence which he finds to be unreliable or

unduly repetitious.” 29 CFR 2700.50 (InterimRules).

The use of photographic evidence in judicial proceedings is

di scussed

in McCorm ck, Handbook of the Law of Evidence, 0214 at

530-531 (2nd ed., E. Ceary, 1972), as follows:
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The principl e upon whi ch phot ographs are nost commonly admitted
into evidence is the sane as that underlying the adm ssion of
illustrative drawi ngs, maps and di agrans. Under this theory, a
phot ograph is viewed nerely as a graphic portrayal of ora
testinony, and becones admi ssible only when a w tness has
testified that it is a correct and accurate representation of
rel evant facts personally observed by the witness. Accordingly,
under this theory, the witness who |ays the foundation need not
be the phot ographer nor need he know anything of the tine,
conditions, or mechanisnms of the taking. Instead he need only
know about the facts represented or the scene or objects
phot ogr aphed, and once this knowl edge is shown he can say whet her
t he phot ograph correctly and accurately portrays these facts.
Once the photograph is thus verified it is adm ssible as a
graphi c portrayal of the verifying witness' testinony into which
it is incorporated by reference. [Footnotes omtted.]

Under the principles cited in the above-quoted passage, a
phot ograph serves nerely as a graphic portrayal of a w tness
oral testinmony, into which the photograph is incorporated by
reference. Unlike evidence submitted under an exception to the
hearsay rul e, a photograph is not introduced ordinarily as
i ndependent proof of the truth of the matters asserted therein.

The subj ect phot ographs were offered as graphic aids in
i nterpreting what Inspector Enderby and M. Martinez observed on
August 31, 1978 (Tr. Il at 239-240). To the extent that they set
forth an accurate graphic portrayal of the conditions observed by
the witnesses on August 31, 1978, they are relevant to the
subject matter of this proceeding within the neaning of 29 CFR
2700.50 (Interim Rul es).

There is no indication in the record that Inspector Enderby
interrogated or attenpted to interrogate Cinmax's agents on
Decenmber 13, 1978, in connection with the subject matter of this
proceedi ng. As the photographs nerely relate back to conditions
al ready observed on August 31, 1978, | amunable to characterize
the circunstances surrounding their taking as an interrogation of
the Applicant's agents.

30 CFR 2700.46 of the Commission's InterimProcedural Rules
provided in part that: "For good cause shown, the Judge may
order a party to produce and permt inspection, copying or
phot ogr aphi ng of desi gnated docunments or objects relevant to the
proceedi ng. " MSHA accordi ngly should have followed this rule.
However, we are now faced with an acconplished fact and a
consi derati on of whet her evidence which would be hel pful to the
ultimate determ nation of the case should now be received in
evidence. It could be argued that MSHA's request for adm ssion
of the pictures in evidence is in effect a notion for
ratification of the act of obtaining discovery by photographing
of objects.
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It does not appear that the Applicant will be prejudiced by the
adm ssion of the pictures, while on the other hand they are very
hel pful in understanding the issues in this case.

Accordingly, the Applicant's objection is O/ERRULED and
Exhi bits M 13 through M 17 are hereby RECEIVED in evidence

During the course of the hearing, Cimax interposed
objections to the adnmission into evidence of Exhibit Nos. M 18
through M28. It was agreed that objections to the receipt of the
docunents would be argued in the briefs (Tr. Il at 446-457). In
addition, it was agreed that MSHA would be granted until February
20, 1979, to file any additional subparts to those exhibits, and
that MSHA woul d be granted until such date to file a copy of
parts of the "Orange Book" as Exhibit M34 (Tr. 1l at 453-454).

On February 22, 1979, MsHA filed a notion to admt and
substitute exhibits. This notion stated, in part, as follows:

Now conmes the M ne Safety and Heal th Admi nistration
MSHA, through its undersigned attorneys and files this
notion to:

1. Admt attached exhibit M 34 (orange book).

2. Substitute the attached copy of exhibit M 24
for the one submtted at hearing.

3. Substitute the attached copies of exhibits
M 20, M 22, and M 23 for those submitted at
heari ng.

The grounds for this notion are that the record was
expressly left open for the recei pt of these docunents.
In addition, substitution of exhibit M24 is necessary
in that the copy submitted at hearing is partially
illegible due to xeroxing.

Pl ease note that although the NEC is not specifically
mentioned in M 34, the enphasi zed paragraph references
publ i cati ons which do reference the NEC

In its posthearing brief, dinmax states, in part, as
fol | ows:

Cdimax has no objection to the adm ssion of exhibit no.
18 [sic] through M 28, inclusive, and M34, for the
limted purpose of dealing with the issue of whether
the National Electrical Code is or is not applicable to
underground mnes. As noted in Part 111, Cimax

mai ntains that the Code is not applicable to
underground m nes. Those
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exhibits only reenforce that position. They reference the Code
but never as being applied wholesale, or in pertinent part here,
i n under ground netal - nonmet al m nes.
(Adimax's Posthearing Brief at p. 24).

Cimax's brief interposes no objection to the substitution
of copies of Exhibits M20, M22, M23, and M 24.

Accordingly, MSHA's notion to adnmt and substitute exhibits
is GRANTED. |IT IS THEREFORE ORDERED t hat the copies of Exhibits
M 20, M22, M23, and M24, which were submtted in conjunction
with the notion, be, and hereby are, SUBSTI TUTED for the copies
of those exhibits marked for identification during the hearing.
IT 1S FURTHER ORDERED that Exhibits M 18 through M 28 and Exhi bit
M 34 be, and hereby are, RECEIVED in evidence.

During the hearing, MSHA reserved its right to object to the
recei pt into evidence of Exhibits O 12 and O 13. It was agreed
that any objections would be argued in the briefs (Tr. Il at
448- 452) .

In support of its notion to admt these docunents into
evidence, Climax states: "Wth respect to Exhibits O 13 and
O 14, [sic], those exhibits should be admtted. It is hornbook
law that interrogations [sic] and answers are validly used for
i npeachnent purposes. 8 Wight & MIller, Federal Practice &
Procedure, Cvil, 02180, p. 573 (1970)" (dimax's Posthearing
Brief at p. 24).

MSHA' s post hearing brief interposes no objections to the
recei pt of these docunments in evidence.

Accordingly, IT 1S ORDERED that Exhibits O 12 and O 13 be,
and hereby are, RECEIVED in evidence.

V. Opinion and Fi ndings of Fact

A. The Applicability of the National El ectrical Code to
Under ground Metal and Nonnetal M nes

A question is presented as to whether the National
El ectrical Code (NEC), portions of which are incorporated by
reference into other privately-published associ ated publications
(Exhs. M 18, M 20, M21, M22, M23, M24, M25, M26, M 34,
O 14-A, O 14-B), sets forth an industry standard for the
groundi ng of electrical systens in underground areas of netal and
nonnmetal mines. MSHA argues that the question should be answered
inthe affirmative (MSHA's Posthearing Brief at p. 9), while
Cimax argues that it should be answered in the negative
(Adimax's Posthearing Brief at pp. 20-22; dimax's Reply Brief at
p. 7). For the reasons set forth below, | conclude that the NEC
does not specifically set forth the governing industry standard
for the grounding of electrical systens in the underground areas
of netal and nonnetal m nes.
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It should be pointed out that, in view of the foundation for
decision in this case, as set forth later, the determ nation of
this question has no effect upon the outconme; however, despite
this, the issue has been anal yzed.

The resolution of this inquiry requires a two-pronged
anal ysis nmaking reference to both the appropriate provisions of
t he Code of Federal Regul ations (Code) and the appropriate
provi sions of the NEC (Exh. O 11) and associ ated works.

According to Inspector Freilino, the NEC requirenents for
adequat e groundi ng would have required the starter leg wire to
have a third conductor, i.e., a ground conductor (Tr. | at
263-264, 361). This requirenent woul d have been deenmed fulfilled
by MSHA by either the presence of a third wire inside the cable
or, alternatively, by the presence of a third wire sonehow
attached to the cable (Tr. | at 263-264, 329). The inspector
opi ned that Exhibit O 4, a segnent of the subject starter |eg
wire, was not in conpliance because it had only two cables (Tr. |
at 263). Specifically, he testified that Exhibit O 4, by itself,
could not properly ground the equipnent (Tr. | at 327). The
i nspector further testified that his opinion was based on the
groundi ng requirenents set forth in sections 1250-42 and 1250-59
of the NEC (Tr. | at 285-287).

The scope of the NEC is set forth in Article 90 of that
publication which states, in pertinent part, as follows:

90-2. Scope.
(a) Covered. This Code covers:

(1) Electric conductors and equi pnment installed
within or on public and private buil dings or other
structures, including nobile honmes and
recreational vehicles; and other preni ses such as
yards, carnival, parking and other lots, and

i ndustrial substations.

(2) Conductors that connect the installations to
a supply of electricity.

(3) Oher outside conductors on the prem ses.
(b) Not Covered. This Code does not cover:

(1) Installations in ships, watercraft, railway

rolling stock, aircraft, or autonotive vehicles

ot her than nobil e hones and recreational vehicles.

(2) Installations underground in m nes.

t he
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(3) Installations of railways for generation, transformation
transm ssion, or distribution of power used exclusively for
operation of rolling stock or installations used exclusively for
signal i ng and conmuni cati on pur poses.

(4) Installations of comunication equi pnent
under the exclusive control of communication
utilities, |ocated outdoors or in building spaces
used exclusively for such installations.

(5) Installations under the exclusive control of
electric utilities for the purpose of

conmuni cation, or metering; or for the generation
control, transformation, transm ssion, and
distribution of electric energy located in
bui | di ngs used exclusively by utilities for such
pur poses or |ocated outdoors on property owned or
| eased by the utility or on public highways,
streets, roads, etc., or outdoors by established
rights on private property.

(Exh. 0-11).

As reveal ed in the above-quoted passage, section 90-2(b)(2)
excludes installations in underground mnes fromthe NEC s
coverage. However, in spite of this disclainmer, MSHA electrical
i nspector Frederick Freilino testified as an expert that the NEC
groundi ng provi sions were applicable to underground netal and
nonmetal mines (Tr. | at 276-277). Also, he referred to other
publications as incorporating by reference sel ect provisions of
the NEC (e.g., Exhs. M 18, M20, M21, M22, M23, M24, M 26,
M 34, O14-A, O 14-B; Tr. | at 276-282), which he described as
applicable to underground m nes because they apply to "all power
di stribution systens regardl ess of their use” (Tr. | at 281).

I amunable to accept the inspector's opinion in this mtter
because his testinmony differs fromboth the tenor of the exhibits
upon which he relied and the very | anguage of the NEC. None of
these exhibits sustain the assertion that the NEC is specifically
applicable to underground m nes. Those docunents incorporate
sel ect NEC provisions only in the context of comercial and
i ndustrial applications that are well within the scope of section
90-2(a) of the NEC (Exh. O 11). Accordingly, it cannot be found
that the NEC and the associated exhibits establish the standards
for adequate electrical grounding systens for the underground
metal and nonnetal mning industry.

A review of the appropriate provisions of the Code of
Federal Regul ations (Code) fails to disclose a whol esal e
i ncorporation by reference of the NEC. Part 57 of Title 30 of
the Code sets forth the health and safety standards for
underground netal and nonnetal nmines. Electrical matters are
addressed in 30 CFR 57.12. References to the NEC can be found at
a few places therein. These sections are applicable to both the
underground and surface installations of underground mnes. 30
CFR 57.1. Neither section specifically nmentions the NEC in



connection wth groundi ng.
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By way of illustration, Inspector Freilino testified that if
gi ven the opportunity to observe a slusher installation at the
Cimx Mne with a starter leg wire containing two conductor
cabl es such as Exhibit 0-4, he would consider the operator in
violation of 30 CFR 57.12-25(FOOTNOTE 5) (Tr. | at 270-271). This
section of the Code enbodi es a mandatory standard requiring al
nmetal encl osing or encasing electrical circuits, except as
relates to battery-operated equi pment, to be grounded or provided
wi th equival ent protection. The inspector described the
al | egedly applicable NEC requirenents (Tr. | at 286-287), and
opined that the failure to adhere to those requirenents renders a
groundi ng system i nadequate wi thin the nmeaning of 30 CFR 57.12-25
(Tr. | at 270-289).

At this point, it is inmportant to bear in nmnd the limted
purpose for which the inspector's testinony has significance. It
is not being used to deternine whether the condition or practice
cited in the i mm nent danger order of wi thdrawal constitutes a
violation of 30 CFR 57.12-25. Whether the cited condition or
practice fits the technical definition of a codified violation is
not an issue in a proceeding to review an inmm nent danger
wi t hdrawal order. Freeman Coal M ning Corporation, 2 |BNVA 197
80 |.D. 610, 1973-1974 OSHD par. 16,567 (1973). His testinmony
nmerely reflects the opinion of an expert in the field of
electrical matters in underground netal and nonnetal mines as to
whi ch provision of the Code requires adequate grounding and as to
why adequat e groundi ng shoul d be eval uated under that section
with reference to the NEC. Although this determ nation presents a
guestion of law, the inspector's opinion gives sone guidance as
to how experts in his field viewthe practical difficulties
encountered in determ ning whether a given grounding systemis
adequat e.

A review of the various standards codified under 30 CFR
57.12 leads to the conclusion that those provisions of the NEC
addressing the grounding of electrical systenms have not been
i ncorporated into the Code, and hence are not specifically
applicable to underground netal and nonmetal mnes. The fact
that portions of the NEC are both nentioned by and i ncorporated
into certain provisions of 30 CFR 57.12 indicates that the
drafters were aware of the NEC and its various provisions. The
fact that their informed judgnent led themto include portions of
it in certain contexts conpels the conclusion that the failure to
i ncorporate its provisions in other contexts resulted froma
consci ous determ nation that no specific requirenents as to the
unnentioned provision were to apply.

Exhi bits M 27 and M 28 do not support the proposition that
the i nspectors have been directed to apply the NEC groundi ng
standards in assessing the adequacy of groundi ng systens.

Exhi bit M 27 makes reference to it only



~2195

in connection with section 12-1 of Part 57, the Code standard
which states that "[c]ircuits shall be protected against
excessi ve overload by fuses or circuit breakers of the correct
type and capacity."

Exhibit M 28 is a nore conplex docunent. Its references to
30 CFR 57.12-20 and 57.12-25 are significant in the instant case.
Wth respect to 30 CFR 57.12-20, it cautions that "[r]eferences
for application of insulating mats or platforns should not be
deenmed an exenption by not conforming with established rul es of
the "National Electrical Code."' However, its discussion of 30
CFR 57.12-25 nmakes no affirmative reference to the NEC, but
nmerely states that "[a]ll grounding shall conformto accepted
el ectrical standards and codes."™ It is unclear whether this
statement reflects an intent on the admnistrator's part to apply
the NEC or not as relates to grounding. A permssible
interpretation of it would be that all grounding shall conformto
accepted el ectrical standards and codes applicable to underground
mning. As noted previously, the NEC specifically exenpts from
its coverage electrical installations underground in mnes.
Accordingly, Exhibit M 28 cannot be construed as specifically
requring the application of the NEC in such case.

Accordingly, for the reasons set forth above, | concl ude
that the NEC is not specifically applicable to grounding
requi renents for installations underground in netal and nonnetal
m nes.

B. The I mm nent Danger

MSHA i nspector Janmes Enderby visited the dinmax Mne at
approxi mately 6:45 a.m on August 31, 1978, to do asbestos fiber
sanmpling in one of the slusher dashes on the 600 |evel of the
mne (Tr. | at 81, 107-108). The inspector proceeded to the
615- 14 slusher dash, arriving there at approximtely 8:20 a.m

(Tr. 1 at 118). M. Dennis Martinez, the union representative,
M. Andy Burkhart, the slusher operator, and M. Walter Florence,
Cimax's industrial hygi ene technician, acconmpanied him(Tr. | at

118). At approximately 12:40 p.m, M. Martinez observed the
slusher's starter leg wire, a cable running fromthe starter
switch on the rib across to and between the driveguard and the
mai n part of the slusher. The cable ran over the driveshafts

| ocat ed between the driveguard and the main part of the slusher
(Tr. | at 45-47; Exhs. M4, M 10, M10-A).

According to M. Martinez, the cable was touching the notor

driveshaft and was resting on a "lightly rounded" edge of the
driveshaft (Tr. | at 47, 50-51, 69). This driveshaft was turning
when the notor was in operation (Tr. | at 51). M. Martinez

descri bed the cabl e as having what appeared to be a cut or groove
worn in it. He concluded that this defect had been caused by the
cable being in contact with the rotating driveshaft (Tr. | at 48,
53-54). Hi s observations led himto conclude that the cable was
unsaf e because he thought that he could see sonething white on
the cable, which indicated to himthat the insulation was al nost
ready to wear through (Tr. | at 54, 69).
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M. Martinez testified that he first observed the cable when the
| ast car of the muck train had been approximately half filled by

the slusher (Tr. | at 57-58). He thereupon attenpted to attract
the inspector's attention (Tr. | at 59-63). However, the high
noi se level prevented the inspector fromimediately
under st andi ng what M. Martinez' signal related to (Tr. | at
62-64). Consequently, the slusher was not turned off until the
| ast car on the muck train had been filled (Tr. | at 63,
147-148).

I mredi ately after the slusher was switched off, |nspector
Ender by turned around to see what M. Martinez wanted (Tr. | at
148-149). The inspector testified that M. Martinez told him
that the cabl e appeared to have a "hole" in it (Tr. | at 149).

The inspector |ooked between the driveguard and the slusher body
fromthe draw hol e side of the slusher, but was unable to see the

worn spot (Tr. | at 149). M. Martinez then picked up the cable,
turned it over and laid it atop the driveguard to show the
i nspector the worn spot (Tr. | at 149-150). The inspector

testified that he got to within approximately 12 to 15 i nches of
t he subject portion of the cable and that he thought he saw a
bare wire (Tr. | at 150). He described what he observed as "a cut
or worn section with a slightly black spot inside the filler,
which is on the underside of the outer insulation jacket" (Tr. |
at 150). The inspector stated that the perceived possibility of
el ectrocuti on woul d have prevented himfrom placing his hand on

the bare spot (Tr. | at 252). Thereafter, the inspector inforned
M. Florence that he was going to issue an order closing the dash
until the wire was fixed (Tr. | at 155). The order was issued at

12:42 p.m (Exh. M1). He returned to the area at approxi mately
1:32 p.m and observed the electrician finish wapping the outer
jacket of the cable with electrical tape (Tr. | at 158-159). The
order was abated at 2 p.m (Exh. M1).

The question presented is whether the subject order of
wi t hdrawal was validly issued. The controlling issue is whether
the condition cited by Inspector Enderby constituted an i nmm nent
danger within the meaning of section 107 of the 1977 Mne Act, as
that termis defined by section 3(j) of the Act.

Section 3(j) of the 1977 M ne Act defines an inm nent danger
as "the existence of any condition or practice in a coal or other
m ne whi ch could reasonably be expected to cause death or serious
physi cal harm before such condition or practice can be abated.”

Both the Interior Board of Mne Qperations Appeals (Board)
and the Federal courts had occasion to address the term"inm nent
danger” in a series of decisions arising under the Federal Coa
M ne Health and Safety Act of 1969 (1969 Coal Act). In Freenman
Coal M ning Conpany, 2 |IBMA 197, 80 I.D. 610, 1973-1974 CSHD par.
16,567 (1973), the Board interpreted it as foll ows:

It bears repeating that the statutory definition of the
term"imm nent danger" is "the existence of any
condition or practice in a coal mne which could
reasonably be expected
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to cause death or serious physical harm before such condition or

practice can be abated.” The word "reasonably" necessarily neans
that the test of inmmnence is objective and that the inspector's
subj ective opinion need not be taken at face value. It also

suggests that each case nust be decided on its own peculiar
facts. The question in every case is essentially the proximty of
the peril tolife and Iinb. Put another way: would a reasonable
man, given a qualified inspector's education and experience,
conclude that the facts indicate an inpendi ng accident or

di saster, threatening to kill or to cause serious physical harm
likely to occur at any nonent, but not necessarily inmediately?
The uncertainty nust be of a nature that would induce a
reasonable man to estimate that, if normal operations designed to
extract coal in the disputed area proceeded, it is at |east just
as probable as not that the feared accident or disaster would
occur before elimnation of the danger

Thi s deci sion was subsequently affirmed by the United States
Court of Appeals for the Seventh Circuit. Freeman Coal M ning
Company v. Interior Board of Mne Qperations Appeals, 504 F.2d
741 (7th Cr. 1974).

In Ad Ben Coal Corporation v. Interior Board of M ne
Qperations Appeals, 523 F.2d 25 (7th G r. 1975), the Petitioner
A d Ben, argued that the term"i mm nent danger"” was intended to
apply only to situations presenting an actual, inmredi ate danger
The court declined to adopt this interpretation, noting that in
Freeman, supra, it had "rejected the contention that "inm nent
danger' was intended to apply only to situations involving
i medi ate danger." 523 F.2d at 33.

In rejecting the Petitioner's contention that the test for
"inmm nent danger" should be Iimted to a "reasonable |ikelihood"
of danger, the court noted that a simlar contention had been
considered and rejected by the United States Court of Appeals for
the Fourth Grcuit in Eastern Associated Coal Corporation v.
Interior Board of Mne Operations Appeals, 491 F.2d 277, 278 (4th
Cr. 1974), aff'g Eastern Associ ated Coal Corporation, 2 |IBVA
128, 136, 80 |.D. 400, 1971-1973 OSHD par. 16,187 (1973). The
court observed that Eastern had argued in the Fourth Grcuit that
a "danger is immnent only if there is a reasonable |ikelihood
that it will result in injury before it can be abated.” 523 F.2d
at 33. The A d Ben court quoted with approval the foll ow ng
passage fromthe Fourth Circuit's opinion

The Secretary determ ned, and we think correctly, that
"an i mm nent danger exists when the condition or
practice observed coul d reasonably be expected to cause
death or serious physical harmto a mner if normal

m ni ng operations were pernitted to proceed in the area
bef ore the dangerous condition is elimnated."

[ Enphasis in original.]

Admi ni strative Law Judge Fauver was presented recently with
an opportunity to address the subject of inmm nent danger
wi t hdrawal orders issued
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pursuant to the Federal M ne Safety and Health Act of 1977.
Consol i dati on Coal Conpany, Docket No. MORG 78-355 (February 28,
1979). Although the | anguage of the 1977 M ne Act is the sane as
t he | anguage of the 1969 Coal Act as relates to the subject of
"imm nent danger," the legislative history of the 1977 M ne Act
di savows any intent on the part of Congress that the Conm ssion
adhere to that portion of the Board' s requirenent in Freeman
supra, that "it is at |east as probable as not that the feared
accident or disaster would occur before elimnation of the
danger." The Senate Conmittee Report states:

The Conmittee di savows any notion that inm nent danger
can be defined in ternms of a percentage of probability
that an accident will happen; rather the concept of

i mm nent danger requires an exam nation of the
potential of the risk to cause serious physical harm at
any time. It is the Conmttee's view that the
authority under this section is essential to the
protection of mners and should be construed
expansi vel y by inspectors and the Conmi ssion

S. Rep. No. 95-181, 95th Cong., 1st. Sess. (1977), reprinted in
LEG SLATI VE H STORY OF THE FEDERAL M NE SAFETY AND HEALTH ACT OF
1977 at 626 (1978).

Additionally, the legislative history makes it equally clear
that the "inm nent danger withdrawal order is designed to afford
m ners imredi ate protection in those situations where a condition
or practice in a mne could reasonably be expected to cause death
or serious physical harm before such condition or practice can be
abated." S. Rep. No. 95-181, 95th Cong., 1st. Sess. (1977),
reprinted in LEQ SLATI VE H STORY OF THE FEDERAL M NE SAFETY AND
HEALTH ACT OF 1977 at 626 (1978) (enphasis added). The fact that
such orders are intended to provide mners with i mediate
protecti on under the above-described conditions, indicates that
the benefit of any doubt should be resolved in favor of
withdrawal . See, District 6, United Mne Wrkers of Anerica v.
United States Departnent of the Interior Board of Mne Qperations
Appeal s, 562 F.2d 1260, 1267 (D.C. Gr. 1977).

In a review proceedi ng involving an inm nent danger
wi t hdrawal order, MSHA is under an obligation to go forward with
t he evidence and make out a prima facie case. Thereafter, under
the rules of procedure in effect when this proceedi ng was
commenced and at the time of the hearing, the ultinmte burden of
proof was placed on the operator to overcone MSHA' s case by a
preponder ance of the evidence with respect to each el enent of
proof in dispute, except as relates to a violation of |aw.
Zei gl er Coal Company, 4 IBVA 88, 82 |.D. 111, 1974-1975 OSHD par.
19,478 (1975); A d Ben Coal Corporation, 523 F.2d 25, 39-40 (7th
Cr. 1975). Accordingly, the ultimte burden of proof with
respect to the |lack of immnence in the danger was upon the
operator in this review proceedi ng.

It is my opinion that such rule of lawis applicable to the
ultimate determnation of this case. However, beyond this, MSHA



has not only presented a prinma facie case, but it has also
preponder at ed over the evidence of the Applicant.
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Exhibit 0-9 is a schematic drawing of the electrical systemfor a
typical slusher at the Aimax Mne installed after 1971 or 1972
(Tr. 11 at 61, 125, 131). M. Pupera indicated that the
el ectrical systemshown in Exhibit 0-9 was the sanme as the
el ectrical systemon the 615-14 slusher, although he was not

completely certain (Tr. Il at 131-132). Since M. WIIlians
testified that the 615-14 slusher was installed in late 1976 or
early 1977 (Tr. 1l at 221), | find that it is nore probable than

not that they are the sane.

The slusher had a 150- horsepower nmotor (Tr. | at 262, Exh.
0-9). Inspector Freilino testified that he believed the slusher
installations were 460 or 480, three-phase, 60-cycle AC (Tr. | at
322, 350).(FOOTNOTE 6) The slusher nmotor was provided with electricity
through a 2-0 cable containing three interspersed No. 6 ground
wires. These ground wires are connected to the franme of the
sl usher and back to the groundi ng conductors that run through the
drift of the mne. This grounding conductor runs through the
drift of the mine and returns to the substati on power source and
is connected to the grounding point of the entire power system

(Tr. 11 at 60, 70-71; Exh. 0-9). Power was provided froma
480-volt substation |ocated 1,000 feet down the drift from 615-14
(Tr. 11 at 63-64). According to Inspector Freilino, these

150- hor sepower sl usher installations have notor speeds of 900
rpns (Tr. | at 261-262).

The starter leg wire runs froma switch on the mne wall to
the transformer in the switch vault (Exh. M4, 0-9). This switch
operates a coil or an electric magnet, described as the notor
control relay, which supplies power to the slusher notor (Tr. |
at 265, 316). The starter leg wire carries approxi mtely 120

volts (Tr. Il at 208). The control circuit has a 15-anp circuit
breaker located in one wire comng fromthe secondary to the
transformer (Tr. 11 at 67, 91, 177, 217, Exh. 0-9). There are
two 600-volt, 3-anp fuses in the wires to the H 480 volt
transformer (Tr. Il at 67, 92). These fuses were in each |eg of
the wire com ng fromthe phase conductors on the primary side of
the transformer (Tr. Il at 67). This transforner reduces the

voltage entering the control circuit from480 volts to 120 volts
(Exh. 0-9). Gounding is provided by a bare, external No. 4
copper wire running fromthe slusher frane back to the switch
vault and fromthe slusher franme to the slusher starter swtch
(Exh. 0-9; Tr. Il at 60, 64, 68).
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The starter leg wire (red line on Exhibit O9) was a No. 12,
two- conductor, CV-type, SO cord (Tr. Il at 217, 373). It was
descri bed as being a 20-anp cable (Tr. Il at 217). M. WIlIlians
testified that the outer jacket was conposed of neophrene and
that he believed the inner insulation was conposed of a
butyl -type rubber (Tr. Il at 217). M. Pupera testified that the
cable's inner and outer insulation were flane-retardant (Tr. I
at 105). M. WIllianms stated that since the inner insulation was
600-volt insulation, it would be three sixty-fourths of an inch
thick (Tr. Il at 371).

The outer jacket is conprised of considerably stronger
material than the inner insulation (Tr. | at 342). Accordingly,
the inner insulation is damaged nore easily than the outer jacket
(Tr. Il at 119).

M. John Reddi ngton, the electrician who abated the
condition cited by Inspector Enderby, inspected the ground
connections visually after the order was issued (Tr. Il at 159).
He found the ground wires both intact and tight in the |ugs.
They were described as tight on both the frame and the toggle
swtich (Tr. Il at 157-159). He inspected the No. 4 ground wire
and found it properly attached to the notor frame (Tr. Il at
158). The No. 6 ground wires and the 2-0 cable were properly
attached (Tr. Il at 158-159).

M. Martinez testified that when he first observed the
starter leg wire, it was in contact with a flange |ocated on the

motor driveshaft (Tr. Il at 295-298, 303-308; Point A on Exh.

M 13). The cabl e was bei ng supported by the 90-degree edge of
the flange (Tr. Il at 295-298; Point A on Exh. M13). The best
avai |l abl e evidence indicates that the flange rotated with the
driveshaft (Tr. | at 50-51; 68; Tr. Il at 298, 301-302). The
driveshaft rotated at approximately 875 to 900 rpnms (Tr. | at
261-262; Tr. Il at 211-212). M. WIllians testified in behalf of

the Applicant that, assuming the wire was in the position

i ndi cated on Exhibit M13 with the driveshaft turning, it would
have taken the cable (Exh. O4) 4 to 6 weeks of continuous
contact with the flange to devel op the anount of wear present
(Tr. 11 at 368-369). Simlarly, he testified that it would have
taken an additional 3 weeks for the cable to wear through the
remai nder of the inner and outer insulation and expose a bare

conductor (Tr. Il at 365-370). Additionally, he indicated that
the presence of oil or lubricants would decrease the rate of wear
(Tr. 11 at 367-368). According to M. WIllianms, oil does not

have an i medi ate deteriorating effect on the outer jacket of the
SO type cable. He did not know whether the inner insulation of
such cable is oil resistant (Tr. Il at 374-375). Contrary to the
position of the Applicant's witnesses, M. Freilino, on behalf of
MSHA, was of the opinion that the insulation on the wire could
wear through at any time (Tr. | at 345).

In view of the actual condition of the cut in the wire, the
clains of Applicant's witnesses that the wire woul d not
constantly remain in the sane place on the shaft, and also in
view of the requirenent of the Applicant that the slusher



operator check the electrical cable, ground wires and insul ated
conductors for danage, to report any damage to the el ectrician,
it seenms incredible that the cutting of the wire took place over
a long period of tinme wi thout detection sooner.



~2201

The inspector thought that the inner conductors were bare, and
i ssued the order of wi thdrawal in accordance with this belief
(Tr. 1 at 150, 152, 187; Exh. M1). However, after exam ning the
cable at the hearing, he admitted that bare conductors were not
exposed (Tr. | at 250). The outer jacket had been worn through
and part of the inner insulation had been worn (Tr. | at 295;
Exh. O 4). Accordingly, the question of immnent danger nust be
evaluated with reference to the actual condition of the cable on
August 31, 1978, in determ ning whether a reasonable man, given a
qualified inspector's education and experience, would objectively
estimate that if normal mining operations in the disputed area
continued, the feared accident or disaster would occur before
elimnation of the danger. 1In the instant case, this requires an
eval uation of both the electrocution hazard and the fire hazard.

The testinony of three expert w tnesses, Inspector Freilino,
M. Pupera, and M. WIIlians, provides the nost probative
evi dence of the el ectrocution hazard.

The first consideration is the two-part groundi ng system
descri bed above. The first part of the systementails the bare
No. 4 copper wire used to ground the 120-volt control circuit,
whil e the second part refers to the three No. 6 wires used to
ground the slusher. Wth respect to the former, Inspector
Freilino characterized it as inadequate because it failed to
conmply with the NEC requirenments. Therefore, in assessing his
answers to various hypothetical questions in which he was asked
to assume that the grounding on the control circuit was either
i nadequat e or adequate, it nust be borne in mnd that the
i nspector defines the term"adequate,” at the very |east, as a
groundi ng systemin conpliance with the NEC, while defining an
"i nadequate" system as one that is not in conpliance with the
NEC. M. Pupera, on the other hand, viewed the control circuit

groundi ng system as adequate. In his opinion, the |ocation of
the wire did not create a problem by way of increasing the
i npedance to the ground (Tr. Il at 69-70). |In this regard, it

shoul d be borne in mnd that the basic purpose of a ground wire
is to provide the | owest possible inpedance for the flow of fault
current (Tr. Il at 69-70).(FOOTNOTE 7)
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Wth respect to the three No. 6 wires used to ground the slusher
the record reveals that they were interspersed throughout the 2-0
cabl e that provided power to the slusher notor. Assum ng that
I nspector Freilino adequately described all of the rel evant NEC
groundi ng requirenents, then this systemis adequate even under
the NEC s all egedly nore stringent provisions. Therefore, in
assessing his answers to hypothetical questions, it must be
assuned that this portion of the grounding systemwas vi ewed as
adequate by the inspector. These factors have been taken into
consi deration in assessing the various hypothetical questions
addressed to the witnesses. They are too numerous to repeat.
The portions material to the resolution of this matter have been
taken into account in the passages appearing bel ow.

The fact that the inner insulation had not been conpletely
worn through so as to expose a bare conductor does not preclude
t he existence of a shock or fire hazard. One of the key factors
is the dielectric strength of the insulation. Inspector Freilino
descri bed the concept of dielectric strength as "the insulating
ability of a material that can be determ ned through | aboratory
test, and it is usually assigned a value of so many volts per
t housandt hs of an inch"™ (Tr. Il at 398). A fault condition
exi sts whenever current flows through a circuit in an undirected
or unintentional path (Tr. Il at 398). |In order "to get into" a
fault condition, the dielectric strength would have to be | ower
than the voltage passing through the circuit (Tr. Il at 399).
Once the dielectric strength is less than the voltage being
carried in the cable, the insulation breakdown is al nost
i nstantaneous (Tr. Il at 401-402). The wire need not be bare,
but nmerely reduced to the point where the insulation would be
insufficient to restrain the 120 volts from |l eaking through to
t he grounded object (Tr. Il at 398). At this point, the cable
woul d becone, in effect, a bare conductor even though sone
i nsulation remained. At this point, a person could receive a
shock fromtouching the worn area (Tr. Il at 402). The sane
holds true for the fire hazard (Tr. | at 293-294).

At one point in his testinmony, M. Pupera testified that no
shock hazard woul d be present if the insulation had worn off and
a bare conductor nmade contact with either the slusher notor frane
or the driveshaft. He attributed this to the groundi ng system on
t he slusher which would trip the circuit breaker on the secondary
of the control transformer (Tr. Il at 90). M. Pupera stated
that the 15-anmp circuit breaker on the 120-volt starter leg wire
would trip in approximately 1/120th of a second. This would
occur if the bare conductor nmade contact with either point as
long as the circuit was solidly grounded to the slusher frane,
i.e., in "good contact" with the slusher frame (Tr. Il at 91
138-139). M. Pupera stated that if the circuit breaker failed
to trip under the ground fault condition, one or both of the
3-anp fuses on the lines to the 480-volt transformer woul d bl ow
open and deenergize the circuit (Tr. Il at 92).

As for the grounding protection, he testified that if a bare
conductor nade contact with one of the two above-nenti oned
points, the ground would provide a | ow i npedance path back to the



power source |ower than the human body's inpedance (Tr. Il at
92). M. Pupera clained that no shock hazard woul d be present for
a person touching the slusher frame (Tr. 11 at 93).
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He further testified that if none of the ground wires were
attached to the slusher nmotor franme, the operator would not be
exposed to a shock hazard if a bare wire made contact with the
frame. He attributed this to the manner in which the slushers
were installed, resulting in a | ow inpedance in connection wth
the earth itself. According to M. Pupera, the earth becones
anot her groundi ng conductor back to the power source. He even
described this earth connection as far nore reliable than the

ground wires (Tr. Il at 94). To the best of his recollection
tests of the earth connection in the 615-14 sl|lusher showed an

i npedance of 2.5 ohnms (Tr. Il at 94). He classified this figure
as much | ower than the human body's resistance (Tr. Il at 98).
He felt that the slusher operator's resistance would be well in
t he hundreds of thousands of ohnms because he is required to wear
rubber gl oves and boots (Tr. Il at 98).

However, he later admitted that an individual not wearing
gl oves or boots could receive a shock if he made contact with a
bare wire on the starter circuit. The extent of the injury
sust ai ned woul d depend upon the amount of current flow ng through
the body. He acknow edged that under the proper conditions, a

lethal injury could occur (Tr. Il at 139-140). This would occur
if the bare wire was not in contact with the slusher because
there would be no fault current flowing (Tr. Il at 140).

A review of the testinony reveals that the anount of
current, in terns of anperes, that can reasonably be expected to
pass through the human body can be calculated with reference to
Ohm's Law. According to M. Wlliams, Ohnnls Law states that
anper age equal s vol tage divided by resistance (Tr. 11 at 235;
Cimax's Posthearing Brief at p. 14). Inspector Freilino
testified as to the relationship between mllianps and physica
i njury. Muscul ar contraction starts at approxi mately 10
mllianps. Ventricular fibrillation could occur at 50 to 75
mllianps. The heart stops beating at approxi mately 100
mllianmps (Tr. Il at 410). According to the inspector, one would
not reasonably anticipate serious injury belowthe 10 mllianp
range (Tr. 11 at 414-415). He testified that prol onged exposeure
to 10 m|lianps can produce permanent danage to internal organs
(Tr. 11 at 411). The average resistance of the human body,
according to the published standard for the average resistance
hand-t o- hand across the chest cavity, is 1,000 ohns (Tr. Il at
412). Accordingly, application of the Chms Law formul a reveal s
that 120 volts divided by 1,000 ohns yields .12 anps or 120
mllianps. This figure is well within the lethal range. As
stated above the Applicant's expert, M. Pupera,stated that with
t he proper conditions a person touching a bare 120 volt wire
could sustain a lethal shock (Tr. 139-140).

In summary, an individual touching a bare 120-volt w re that
was not in contact with the nmetal portion of the slusher could,
under the proper conditions, receive a fatal shock. A fault
condition can occur when the dielectric strength of the cable is
| ower than the voltage passing through the circuit, and this can
be i nduced by a reduction of the insulation. This results in an
i nsul ati on breakdown that is virtually instantaneous, with the



i nsul ated cabl e assum ng the properties of a bare wire, and with
t he sane attendant shock hazards. The condition of the wire,
viewed in
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conjunction with the possibility of .12 anps passing through the
body, reveals that a danger was present. The fact that a person
wearing dry boots in good condition would not receive a shock
(Tr. 11 at 425-428) is not controlling. The record clearly
establishes that the presence of water sprays rendered the area
danmp (Tr. | at 185-186).

dimax has not established that the danger was not inmm nent.
The testi nony adduced with respect to the tripping tine of
circuit breakers is insufficient to sustain this burden. Also
MSHA, by a preponderance of the evidence has established that an
i mm nent danger existed. This is especially true in light of M.
Pupera's above-nentioned testinmony (Tr. Il at 139-140). The
tripping of this breaker woul d be dependent upon the creation of
a ground fault condition which would not occur until the wire was
touched by human hands if the damaged spot was faci ng upward.
Thus, a fatal injury could be sustained. Additionally, | find it
hi ghly inprobable that this cable would have remained in
conti nuous contact with the nmetal portions of the slusher. This
i s based upon two sets of observations. First, the cable (Exh.
0-4) contains a second, simlar groove, although it has not
penetrated beneath the outer jacket. The mere presence of the
second groove indicates that the cable was noved at some point in
time and further indicates that the cable would probably be noved
again in the ordinary course of mning. Second, the slusher
operator would have to nove the cable in order to properly
examine it in the fashion dictated by the conmpany (Tr. Il at
117).

Most of the evidence adduced by O inmax addresses the
probability of occurrence. As indicated by the legislative
history of the 1977 Mne Act, the probability of occurence is not
a controlling factor in determning the validity of an imm nent
danger order.

The condition of the wire was such that not only was the
outer jacket of the cable worn through but sonme of the inner
i nsul ation was al so worn. Exactly how nmuch could not be
determ ned by the visual exam nation which an inspector could
make under the circunstances here. Therefore, a high potenti al
of risk of serious phusical harmexisted. Accordingly, a
reasonabl e man, given a qualified inspector's education and
experi ence woul d objectively estimate that if normal mning
operations in the disputed area continued, a serious shock or
el ectrocution could occur before elimnation of the danger

Accordingly, it is found that the el ectrocuti on hazard
presented an i mm nent danger within the nmeaning of the 1977 M ne Act.

In this regard it nust be renmenbered that the legislative
history of the 1977 Mne Act, as well as recent decisions of the
Federal courts, have evolved to the point where the benefit of
any doubt must be cast in favor of withdrawal.

As referred to previously in this decision, the legislative
history of the 1977 Mne Act indicates that immnent danger is



not to be "defined in
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terns of a percentage of probability that an accident wll
happen; rather the concept of inm nent danger requires an
exam nation of the potential of the risk to cause serious
physi cal harm at anytine."

The |l egislative history further indicates that "the
authority under this section is essential to the protection of
the m ners and shoul d be construed expansively by inspectors and
the Conmi ssion."” The |egislative history goes on to point out
that an: "inm nent danger withdrawal order is designed to afford
m ners imredi ate protection in those situations where a condition
or practice in a mne could reasonably be expected to cause death
or serious physical harm before such condition or practice can be
abated.” S. Rep. No. 95-181, 95th Cong., 1st. Sess. (1977)
supra.

Finally one Federal court recently stated that: "[t]he
safety of the miner is the single nost crucial notivation behind
the [1969 Coal Act]." The court went on to state that the
congressi onal hearings, the first section of the statute and
judical review "support the clear intent of Congress that coa
m nes, or areas of coal mnes, in which i mnent danger was found
to exist nust be evacuated at once, with the benefit of any doubt
cut in favor of withdrawal." District 6, United M ne Wrkers of
America v. United States Departnent of the Interior Board of Mne
Qper ations Appeal s, supra.

As relates to the purported fire hazard, |nspector Enderby
testified that exposed inner insulation creates a fire hazard if
it is not fire-retardant (Tr. | at 211). According to the
i nspector, electrical energy or heat fromthe conductors inside
the insulation wuld be the source of the fire (Tr. | at 212).

At one point in his testinmony on Novenber 29, 1978,
I nspector Freilino set forth his opinions with respect to the
potential fire hazard, in which he assuned that the starter |eg

wire was ungrounded (Tr. | at 293-294). His testinony on January
31, 1979, reflected that he had observed approxi mately 12 sl usher
installations on the Storke level. He testified that there are

points on the machines requiring lubrication, and that he had
seen some areas on shafts containing a small anmount of grease.
Foreign matter, such as grease, oil or npoisture, entering the
cable through a hole in the jacket will increase deterioration
and eventual |y cause an internal short between the conductors.

In response to a question designed to determ ne how such
conditions could create a fire, he stated that an arcing
condition would occur before the cable actually failed and
tripped the breaker (Tr. Il at 352-353). However, it is unclear
whet her this circunstance relates solely to an ungrounded starter
leg wire or whether it relates to a cable grounded by a bare No.
4 copper wire. Considering all surrounding factors it cannot be
found that MSHA has established a prima facie case of an i mm nent
danger as relates to the fire hazard.

V. Concl usions of Law



1. The Applicant, dimax Ml ybdenum Conpany and its i max
M ne are subject to the provisions of the Federal Mne Safety and
Heal th Act of 1977.
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2. The Administrative Law Judge has jurisdiction over the
subject matter of, and the parties to, this proceeding.

3. MBHA inspector Janmes Enderby was an authorized
representative of the Secretary at all tines relevant to this
pr oceedi ng.

4. MSHA has not established a prima facie case of inmm nent
danger as relates to the alleged fire hazard.

5. The condition of the starter leg wire on the 615-14
sl usher which resulted in the issuance of Order of Wthdrawal No.
333638 on August 31, 1978, did constitute an inm nent danger to
the workers in the mine in that it posed an el ectrocution hazard.

6. Oder of Wthdrawawl No. 333638 was validly issued.

7. Al of the rulings with respect to exhibits nade in Part
11 (D) of this decision are reaffirmed and i ncorporated herein.

8. Al of the conclusions of law made in Part 1V of this
decision are reaffirnmed and i ncorporated herein.

VI. Proposed Findings of Fact and Concl usi ons of Law

MSHA and dimax submtted posthearing briefs. i max
submtted a reply brief. Such briefs, insofar as they can be
consi dered to have contai ned proposed findings and concl usi ons,
have been considered fully, and except to the extent that such
findi ngs and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are rejected on the ground that
they are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

CORDER

Accordingly, Oder of Wthdrawal No. 333638 is AFFI RVED, and
the application to vacate said order of w thdrawal is DEN ED

John F. Cook
Admi ni strative Law Judge
FOOTNOTES START HERE
~FOOTNOTE_ONE
1 Section 107(e) (1) provides:

"Any operator notified of an order under this section
or any representative of mners notified of the issuance,
nmodi fication, or termnation of such an order may apply to the
Conmmi ssion within 30 days of such notification for reinstatenent,
nodi fication or vacation of such order. The Conm ssion shal
forthwith afford an opportunity for a hearing (in accordance wth
section 554 of title 5 United States Code, but w thout regard to
subsection (a)(3) of such section) and thereafter shall issue an
order, based upon findings of fact, vacating, affirmng
nmodi fying, or terminating the Secretary's order. The Conm ssion



and the courts may not grant tenmporary relief fromthe issuance
of any order under subsection (a)."

~FOOTNOTE_TWOD
2 Section 107(a) provides:

"I'f, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i mm nent danger
exi sts, such representative shall determ ne the extent of the
area of such mne throughout which the danger exists, and issue
an order requiring the operator of such mne to cause al
persons, except those referred to in section 104(c), to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such i nm nent danger and the conditions or practices which
caused such inmm nent danger no | onger exist. The issuance of an
order under this subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a penalty under
section 110."

~FOOTNOTE_THREE

3 The transcript consists of two parts. Part | records the
proceedi ngs of Novenber 28 and Novenber 29, 1978, while Part |
records the proceedi ngs of January 30, 31 and February 1, 1979.
Part | and Part Il are not consecutively nunbered. Accordingly,
references to the transcript in this decision will make reference
to both the page on which the cited information is contained and
the part of the transcript containing that page. For exanple, a
citation to page 308 of Part | of the transcript will be nmade as

follows: (Tr. | at 308). A series of references to the
transcript will be nade as follows: (Tr. I at 51, 79, 97-102,
311-319; Tr. Il at 63, 87, 108-115).

~FOOTNOTE_FQOUR

4 M. Edward Farley, president of Local No. 2-24410, G|,
Chemical and Atomic Wrkers' International Union was present at
t he hearing on Novenber 28, 1978. M. John L. Reddington, a
nmenber of Local No. 1823, International Brotherhood of Electrica
Wor kers was present at the hearing on January 30, 1979. Aside
fromM. Reddington's status as a witness, both nen acted as
uni on observers during the hearing. They did not attend as
advocates for their respective unions (Tr. I, 4-6; Tr. Il 2-5).

~FOOTNOTE_FI VE

5 30 CFR 57.12-25 provides: "Mndatory. Al netal
encl osi ng or encasing electrical circuits shall be grounded or
provided with equival ent protection. This requirenent does not
apply to battery-operated equi prent."

~FOOTNOTE_SI X

6 The precise voltage of the slusher notor is not clearly
reveal ed by the record. The best avail abl e evidence indicates
that its voltage |ies between 440 and 480 volts (Tr. | at 322;
Tr. 1l at 66-67, 92, Exh. 0-9). Exhibit 0-9 reveal s that power
was transmtted fromthe 480 volt substation to the slusher notor
al ong cabl es denom nated at one point as 440 volt power cables.



Presumably, this nmeans that the slusher notor operates on 440
volts, although neither Exhibit 0-9 nor the testinony of the

wi t nesses reveal the signicance, if any, arising fromconnecting
the slusher to the 480 volt substation via a 440 volt cable. 1In
view of the other evidence contained in the record, this
anbiguity does not affect the ultimate disposition of this case.

~FOOTNOTE_SEVEN

7 According to M. Pupera, a grounding systemis basically
for the purpose of returning current to its power source. There
are two types of grounding systens--an equi pnent ground and a
system ground. Equi pment grounding is installed to protect
personnel from shock hazards. This is acconplished by providing
a path of very |ow resistance in conparison to the human body,
since current will follow the path of |east resistance. |If the
groundi ng systemis properly set up, electricity will take the
pat h t hrough the groundi ng systemrather than through the human
body because the resistance within the grounding systemw |l be
| ower than the resistance of the human body (Tr. Il at 58-59).
According to M. Pupera, the electrical systens on the slushers
are equi pnent - grounded and are connected to the system ground
(Tr. 11 at 59).



