CCASE:

SOL (MBHA) V. Cl ANBRO
DDATE:

19791231

TTEXT:



~2207
Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WLK 79-89-PM
PETI TI ONER A.C. No. 17-00310- 05001
V. North Waterfield Pit & M1

Cl ANBRO CORPORATI ON,
RESPONDENT

DECI SI ON

Appearances: Ronald dover Esq., Ofice of the Solicitor, U S. Departnment
of Labor, for Petitioner
WIlliamLee, Safety Director, C anbro Corporation, Pittsfield,
Mai ne, for Respondent

Before: Administrative Law Judge M chel s

Thi s proceedi ng was brought pursuant to section 110(a) of
the Federal M ne Safety & Health Act of 1977, 30 U.S.C. [1820(a).
The petition for assessnment of civil penalty was filed by MSHA on
January 30, 1979. A tinely answer was filed by the Respondent.
A hearing was held in Bangor, Mine, on Cctober 16, 1979, at
whi ch both parties were represented.

Thi s proceedi ng concerns one citation. Evidence was
received and a decision thereon was rendered fromthe bench. The
decision as it appears in the record, is set forth bel ow

Citation No. 201013, issued July 6, 1978

The following is the bench decision on this citation found
at pages 38-42 of the transcript.

My decision in this matter is basically in tw parts.
First, whether or not there is a violation;, and second,
if there is a violation then | would make findings on
the applicable criteria to determi ne the size of the
penalty. Otentinmes, and perhaps here, sonme of the

el enents that are nentioned are taken into account in
connection with the gravity or negligence findings, if
in fact it is found there is a violation.
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This matter concerns citation nunber 201013, which was issued on
July the 6th, 1978. The inspector charged a violation of 30
C.F.R 56.11-1. He alleged that the condition of practice was as
follows, "The |adder to the rock return conveyor had been
renoved; a safe access was not provided." The applicable
regul ati on charged reads as foll ows, "Safe neans of access shal
be provided and maintained to all working places.”

In this instance, it was stipulated that the M ne

Heal th and Safety Act and the applicable regulations do
apply to this plant. So, I'll not further consider that
particul ar el ement.

| do state, however, on this record, that it is not a
precedent for any future act that this particul ar

presi ding Judge mght take, but it's based solely upon
the agreenent of the parties. So accordingly, | do
find then based on the agreenment, that the Act and the
regul ations are applicable to this plant.

There is no dispute on certain basic facts. There is a
wal kway al ong the conveyor belt which is approxi mately
four feet above the ground, at |least at the | ower end.
This wal kway, it is clear fromthe testinony, was a
wor ki ng pl ace, since miners did have occasion to use it
for maintenance. There is also no dispute that
normal |y access to that wal kway woul d be by neans of

| adder which was propped up at the end of the wal kway.
This | adder was not | ocated at the end of the wal kway
on the day the inspector nade his inspection. There is
* * * alittle dispute as to where it may have been

but it is clear that it was not |ocated against the

wal kway on that occasion.

It is further clear and admtted that this |adder m ght
be used on sone occasions in other parts of the plant
and coul d be a considerable distance fromthe wal kway.
It is further clear and admtted that access is
required to this wal kway at about several tines a week
for the purposes of maintenance.

The only real question perhaps is whether this

regul ation requires, in this particular instance at

| east, a permanent neans of access or a continuous
means of access or whether access need only be provided
at such times as the wal kway i s used.

It would be ny view and decision is based on it, that a
conti nuous nmeans of access is necessary for access by
mners to a working place, including this wal kway. It
woul d
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be my further view that this is sonmewhat nore than technical
"Il take into account that no miners were seen using this

wal kway by the inspector; and furthernore, the testinony shows
that no one has ever observed a m ner using that wal kway unl ess
the | adder was there; that el enment would cone into the gravity of
the violation. The fact remains, however, that sonehow,
sonmetine, there will be an emergency occasion and that | adder

m ght not be there and a miner would find the occasion to use

t hat wal kway and attenpt to gain access w thout the | adder and
t hus subject hinself to possible injury. Accordingly, | do find
that there is a violation of 30 CF. R 56.11-1 as charged. MW
findings on the criteria are as foll ows:

A history of prior violations: there is little or no

i ndi cation of prior violations in the record and I find
that there is no such history. The operator's size:

it was stipulated that this conmpany is small to medi um
in size. There is no evidence that the penalty to be
assessed here today woul d have any effect on the
operator's ability to continue business. Abatenent:
the inspector testified, and I would accept his
testinony as a finding that the violation was abated in
very good faith i mediately. Furthernore, the operator
has denonstrated even further good faith by bolting a
per manent | adder to this |ocation

That | eaves two remai ning points. Now because of the
circunstances that were denonstrated here, 1'lIl find
slight negligence. In ny view it is the type of
situation in which the operator should have known t hey
needed a continuous neans of access. Nevertheless, the
testinony does indicate that the operator in honesty
and in good faith believed that that would not be used
except if the |ladder was in place. The operator had no
reason to believe otherwi se and had never been warned
of an unsafe situation. And so, | would take all that

i nto account and under the circunstances [find that the
operator] denonstrated slight negligence.

Gravity: The lack of a nmeans of access, it seenms to
me, shows a serious violation. This is mtigated to
some extent in this case by the fact that there is no
evidence at all that anybody used that neans of access
unl ess that |adder was in place. Nevertheless, it could
have been so used. And if a mner had attenpted to
gai n access without a | adder the m ner m ght have
seriously injured hinmself in a fall or in getting
caught in the noving machinery. Taking into account al
t hese circunstances, the very good faith of the
operator and its slight negligence because of the

ci rcunstances, | would reduce the penalty originally
assessed by the assessnent officer from$34.00 to

$10. 00, which | believe would be a nom nal penalty
under the circunstances.
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The above bench decision i s AFFI RVED.

It is ORDERED that Respondent pay the penalty of $10 within
thirty (30) days of the date of this decision.

Franklin P. Mchels
Admi ni strative Law Judge



