CCASE:

JAMES CRUMBAKER V. PYRO M NI NG
DDATE:

19800102

TTEXT:



Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

JAMES F. CRUMBAKER, Conpl ai nt of Di scharge
COVPLAI NANT Di scrim nation, or
I nterference
V.
Docket No. BARB 79-313
PYRO M NI NG COVPANY,
RESPONDENT Pyro M ne No. 11

DECI SI ON

Appear ances: WIlliamR Thomas, Esq., Spenard & Thomas, 18 Court
Street, Madisonville, Kentucky, for Conplai nant
Ki rby CGordon, Esqg., Gordon & Gordon, 111 Frederica
Street, Owensboro, Kentucky, for Respondent

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing issued Septenber 21, 1979, a
hearing in the above-entitled proceedi ng was hel d on Novenber 28,
1979, in Evansville, Indiana, under Section 105(c)(3) of the
Federal M ne Safety and Health Act of 1977.

Upon conpl etion of the evidence presented by the parti es,
rendered the foll owi ng bench decision which is reproduced bel ow
(Tr. 281-289):

The application or conplaint, | should say, in this
case was filed on March 13, 1979, and as ny openi ng
statenment indicated, was filed by M. Crunbaker after
the Secretary of Labor had nade a finding that the
conpl ai nant was not involved in an activity protected
by provisions of Section 105(c)(1) of the Act at the
time he was di scharged. Therefore, | base all the
findings that | shall nmake in ny decision entirely on
what the w tnesses have said here today.

The issue, of course, is whether M. Crunbaker
was engaged in a protected activity under Section
105(c) (1), so as to be entitled to a finding of
discrimnation and a ruling that he should be given the
relief provided for in Section 105(c)(3).

| shall first make sone findings of fact and if
those facts are entirely inconsistent with sone of the
Wi t nesses' testinony, | shall in the subsequent part of
nmy decision indicate, briefly, why |I have ruled in
favor of one witness as agai nst anot her



The incident which led up to M. Crunbaker's di scharge
occurred on Novenber 21, 1978. M. Crunbaker had cone to
work on the day shift and the section foreman or unit
foreman on that day shift was M. Giffin. M. Crunbaker
first went to the nunber four entry and found that it needed
to have sone bolts installed and he proceeded to make that
his first work of the day.

After he had conpleted his roof bolting in the nunber
four entry, he constructed sonme crossovers at the
i ntersection of the nunmber four entry at the |ast open
crosscut. And after conpleting those, he traveled into
the crosscut between the fifth and sixth entries where
M. Giffin had made sone marks, indicating that
additional roof bolts should be installed.

M. Crunbaker was in the process of beginning to
install roof bolts in the crosscut when M. Giffin
cane into the crosscut and told M. Crunbaker that he
wanted M. Crunbaker to go and get his roof bolting
machi ne | oaded with an additional supply of bolts, so
as to be able to bolt the nunmber six entry ... the
face of nunber six entry. At that tine, M. Cunbaker
told M. Giffin that the crosscut was unsafe, in his
opi nion, until such tine as the additional roof bolts
had been install ed.

At that point, M. Giffin told M. Crunbaker that
his roof bolting machi ne was not where he wanted it to be
and that M. Crunbaker should nove the roof bolting
machi ne out of the crosscut.

It appears on the basis of both M. Giffin's and M.
Crunbaker's testinony that M. Crunbaker m ght have had
an option to whether he should continue on through that
crosscut or back out of it and go down to the nunber
two crosscut and over to the nunber six entry. But, at
this point, it appears that both of the parties, the
section foreman and M. Crunbaker, were probably
sonmewhat heated in their enotional state and M.
Giffin did not pursue any discussion on the topic, but
sinmply gave M. Crunbaker an option of either noving
the roof bolting machi ne out of the crosscut or going
to the house, which everyone agrees in the case, neant
if M. Crunbaker did not nove the roof bolting machine
at that nmonent out of the crosscut, that he would be
di schar ged

M. Crunbaker felt strongly that it was unsafe
to...for anyone, hinself or anyone else, to go
t hrough the crosscut; therefore, he took the option of
going to the tel ephone and calling the mne foreman's
office to advise the mne forenman that he needed
transportati on out of the mne because he'd been
di scharged by M. Giffin. Those are the basic facts
that have to be found in order for one to apply Section



105(c) (1) to them to determ ne whether M. Crunbaker
was involved in a protected activity or not.



And, of course, Section 105(c)(1) reads and | quote,
"No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation
against or otherwise interfere with the exercise of the
statutory rights of any mner, representative of mners
or applicant for enploynent in any coal or other nine
subject to this Act because such mner, representative
of miners or applicant for enploynent has filed or nade
a conplaint under or related to this Act, including a
conplaint notifying the operator or the operator's agent,
or the representative of the mners at the coal or other
m ne of an alleged danger or safety or health violation
in a coal or other mne * * **_  And | shall stop
qguoting at that point, because | think that that's as
far as[is] needed to apply as much of the Section as is
[required] to apply the facts that we have in this case

And | find that on the basis of the facts that M.
Crunbaker was engaged in protected activity at the tine
of his discharge, because if there's any evidence in
the case that's clear, it is that there was a violation
of the roof control plan because the roof bolts in the
crosscut between the nunber five and six entries were
farther apart than they shoul d have been

They' re supposed to be no nore than five feet apart
and even M. Giffin admts that they were between six and
six and a half feet apart. And he conceded that in his
deposition. He may have been correct in saying that
they were up to seven feet apart. Now, | have [in] nmany
cases, civil penalty cases, assessed substanti al
penalties for violations of the roof control plan which
were no greater than the one involved in this
proceeding. And | have had, in many cases, nany
[i]nspectors testify that nore miners are killed in
underground mnes for violation of the roof control
pl ans than any other cause of death and injury in
m nes. And therefore, if there's any kind of conpl aint
that a m ner can nake which is beneficial to the
preservation of the safety of the mners, it is for a
man to insist that a roof control plan be foll owed and
that roof bolts be installed before equi prent or people
pass through entries or crosscuts which have not been
bolted in accordance with the plan

Now, there's been testinony that the roof in the
unit nunber three was safe and appeared sound, but
[i]nspectors are constantly telling ne, it's good roof
that kills people because an unsafe or a hazardous
| ooki ng roof gets supported, while the good roof is
all owed to be unsupported and that's the tine that a
hunk of roof falls and injures or [k]ills soneone. So,
we cannot say that because M. Giffin wal ked under
this unsupported roof that that nade i[t] okay for
everyone else to do so



Now, | agree with M. Thomas that the testinony of
M. WIlson is very helpful in substantiating the position
of M. Crunmbaker in this case. M. WIson was very
certain of where the power center should have been and
where the trailing cables for all the equi pmrent was and
whi l e he disagreed with both M.
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Giffin and M. Crunbaker as to the |ocation of those
trailing cables, but still ... his testinony was

still supportive of the fact that M. Crunbaker was
involved in trying to support a place in this crosscut.

And M. WIlson's testinmony shows it was his intention to
go through that crosscut between the nunber five and numnber
six entr[ies] and that was his way of going across the unit
in order to mne or load fromthe nunber six entry, across
to the nunber one entry. And, therefore, M. WIlson's
testinony does support the conplaint as it was stated by
M. Crunbaker, nanmely that M. Crunbaker was entitled to
assune, based on normal operating stages that the roof
bolti ng machi ne was right behind ... excuse ne, the

| oadi ng machi ne was right behind M. Crunbaker's roof

bol ti ng machi ne and that M. W/Ison had every intention

of going under that unsafe roof if M. Crunbaker had gone
under that unsafe roof and had passed on out with the roof
bolti ng machine to the nunber six entry.

The testinony of M. Giffin in this proceedi ng was
extremely erratic. He changed his position several
times about the location of trailing cables and whet her
t hey were supported and not supported. And | was not
at all certain that he was clear in his mnd as to the
situation that existed at the tinme that M. Crunbaker
was di scharged. And | think that the discussion that
occurred on the norning after M. Crunbaker's
di scharge, on Novenber 22, were largely an effort by
the m ne foreman, M. Ransey, to support the action
which Mr]. Giffin had taken.

It's normal for one supervisor to try to sustain the
act of another supervisor, because that's the only way
to establish discipline in a mne or anywhere el se.

So, I"'mnot surprised that M. Ransey supported M.
Giffin. The fact that M. Ransey declined to give M.
Crunbaker a job even after M. Crunbaker was willing to
concede that he was wong, shows that nanagenment was
not overly pleased with M. Crunbaker's insist[e]nce
upon conplying with safety regulations. And | think
that the fact that M. Crunbaker refused to operate the
shuttle car that was not in good nmechanical condition
woul d be a reason for managenment to be just as happy to
not have that sort of man on their payroll. But the
fact remains that M. Crunbaker has a history, based on
this record, of trying to support safety in the m nes
and that if there's any reason at all for having
Section 105(c)(1) in the Act, it is to give protection
to a man who is willing to take a position as to safety
inthe mne. And therefore, instead of our condemmi ng
M. Crunbaker for his contentiousness or his inability
to get along with people, | think instead we owe him an
apol ogy and we shoul d congratul ate himfor being
willing to [conplain about unsafe conditions].

As M. Thomas has recogni zed, that sort of individual



is, perhaps, not going to be |Iiked by managenent, but
sonetinmes a thorn in the flesh is a beneficial tool to
bring about the kind of safety that this Act was

i ntended to acconplish in coal m nes.
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I may not have touched on all the points that the argunents
have, but I've tried to ... that all the argunments have
consi dered, but | have tried to give ny reasons for finding
in M. Crunbaker's favor

VWHEREFORE, it is ordered:

(A) The complaint filed by M. Janmes F. Crunbaker is
granted on the basis of ny findings that M. Crunbaker
was engaged in a protected activity under Section
105(c) (1) at the tinme of his discharge. And,
therefore, he's entitled to the relief which is
provided for in Section 105(c)(3).

(B) Janes F. Crunmbaker is reinstated to his position
of roof bolting machine operator at Pyro M ne, Nunber
El even and he shall be paid back wages begi nning on
Novenmber 21 at ten a.m and extending up to the present
tinme, including interest at eight percent |ess $6,200
earned by M. Crunbaker for work for Md-Anerica
Canni ng Corporation during the period covered by his
di scharge. (FOOTNOTE 1) The pay will be computed on the
basi s of nine dollars and twenty-eight cents an hour on the
basis of a forty-one hour week, |ess insurance and
state and federal taxes. M. Crunbaker shall also be
entitled to whatever royalty and incentive pay ot her
m ners woul d have received for that sanme period.
Additionally, he shall be entitled to paynent for
nmedi cal benefits for his famly which he has personally
paid during that period, and for reinbursement for al
attorney's fees. (FOOTNOTE 1)

(© Finally, there shall be renoved from M.
Crunbaker's personnel file, any references to the
di scharge on Novenber 21, 1978

Richard C Steffey
Admi ni strative Law Judge

~FOOTNOTE 1

The provisions for offset for earnings and for
rei mbursenment for attorney's fees were not part of ny bench
deci si on.



