CCASE:

SCL (MSHA) V. ENERGY FUELS
DDATE:

19800109

TTEXT:



~15

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-27-P
PETI TI ONER A/ O No. 05-00302- 03001
V. Docket No. DENV 79-28-P

A O No. 05-00302-03002
ENERGY FUELS CORPORATI ON,

RESPONDENT Energy #1 & 2 Strip Mne
DEC!I SI ON
Appear ances: Ann M Noble, Esq., Ofice of the Solicitor, U S

Department of Labor, for Petitioner
John D. Coonbe, & Deborah Friedman, Esgs., Holland
& Hart, Denver, Colorado, for Respondent

Bef or e: Judge Charles C. Mdore, Jr.

The two cases captioned above allege 13 violations of the
Federal M ne Safety and Health Act of 1977. At the beginning of
the hearing, the parties submtted a stipulation of partial
settl enent which | accepted on the record. Pursuant to that
stipulation, a total penalty of $650 is assessed for the
following citations: G tation No. 389931, G tation No. 389950,
Citation No. 389959, and Citation No. 389960. Petitioner vacated
Citation No. 389952 because the circunstances did not constitute
a violation of the mandatory standard. Six of the citations
al | eged that parking brakes on various equi pnment were
insufficient. The citation nunbers are 389935, 389943, 389945,
389953, 389963, and 389965. It was agreed that the trial would
be confined to G tation No. 389965 but that all of the other
citations would be controlled by the results in the citation
tried, including the percentage rel ationship between the penalty
assessed by the assessnent officer and the penalty assessed by
me. For exanple, if | were to double the assessnment officer's
penalty as to Citation No. 389965, all of the others would al so
be doubled. This resulted in only three alleged viol ations bei ng
subject to an evidentiary hearing. They were the parking brake
citation nentioned, Citation No. 389964, involving alleged unsafe
U-bolt clanps on a powder truck and G tation No. 389939,

i nvol ving an accunul ation of materi al

After the Secretary had presented its entire case as to the
three citations and after Respondent had submitted nost of its
evi dence, the parties
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decided to enter a further stipulation whereby the Secretary of
Labor would withdraw its penalty action with respect to and
consent to the vacation of all of the parking brake citations.
The af orenenti oned parking brake citations are accordingly
vacated. Respondent agreed to withdraw its challenge to Gtation
No. 389939 and the parties agreed that an appropriate penalty
woul d be the original proposed assessnent of $240. | approved
this agreement. As to the remaining violation, Ctation No.
389964, the parties agreed that the expl osive hauling truck was
in an unsafe condition and that a violation of the safety
standard had occurred. The only issue left for ne to deci de was
whet her Respondent coul d be held responsible for a violation
committed by the owners of an independent expl osive supply
conpany. The facts regarding the rel ati onship between the m ning
conpany and the expl osive conpany were stipulated and briefs were
filed.

It was agreed, however, that | should stay my decision until
after the Conm ssion had decided Secretary of Labor v. Monterey
Coal Conpany, Docket No. HOPE 78-469, etc. The Conmi ssion has
i ssued a decision in Mnterey, however, it based that decision on
Secretary of Labor v. A d Ben Coal Conpany, Docket No. VINC
79- 119, decided October 29, 1979. Petitions to review the
Conmi ssion's decisions in both Monterey and O d Ben have been
filed with a United States Court of Appeals, so the last word may
not have been spoken on this issue.

I see no point in delaying ny decision pending a court
deci si on because the losing party will undoubtedly appeal to the
Conmmi ssion and the result will eventually be controlled by the
court decision anyway. Nor do | see any point in adding ny
anal yses of the precedents which go to the point of this
controversy. In Ad Ben and in Monterey the Conmm ssion held the
owner of a mine responsible for the actions of an i ndependent
contractor even though the decision of the Secretary of Labor to
cite the owner had been based on an arbitrary policy of always
citing the owner for a violation comrtted in the mne. The
deci sions were made wi thout regard to whose enpl oyees m ght be
endangered, who would be in the best position to observe and
abate the unsafe condition, or the control which the owner
exerci ses over the independent contractor. The Conm ssion hints
that it may change its position at sone future tinme, but it has
not done so yet and in accordance with ny interpretation of the
two Conmi ssion decisions on this point, I will hold Energy Fuels
Corporation responsible for the violation. | realize that this
means that in order to avoid the possibility of a citation, the
m ne owner may have to inspect every vehicle that cones on to
m ne property, and while | amnot sure that such a requirenent
will pronote mne safety, | nevertheless think it is required by
the two Conmm ssion deci sions nentioned above. The negligence on
Respondent's part, however, was of a |ower order and a penalty of
$50 will be assessed. As to the other criteria, the only
information in the file is that contained in the assessnent sheet
and | amrelying on that.
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CORDER

Respondent is ordered to pay to MSHA, within 30 days a
penalty in the anmount of $940.

Charles C. More, Jr.
Admi ni strative Law Judge



