CCASE:

CONSOLI DATI ON COAL V. SOL (MsHA)
DDATE:

19800122

TTEXT:



~49

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY, Application for Review
APPLI CANT
Docket No. MORG 79-109
V.
Order No. 814153
SECRETARY OF LABOR, Dated: February 26, 1979
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( VSHA) , Four States No. 20 M ne
RESPONDENT
UNI TED M NE WORKERS OF AMERCI A
(UMM ,
RESPONDENT
DEC!I SI ON

Appear ances: Karl T. Skrypak, Esqg., Pittsburgh, Pennsyl vani a,
for the applicant Leo J. MG nn, Trial Attorney,
U S. Departnment of Labor, Arlington, Virginia,
for respondent MSHA Joyce A. Hanul a, Legal
Assi stant, Washington, D.C., for respondent UMM

Bef or e: Judge Koutras
Statement of the Proceedi ng

This is an action filed by the applicant on March 8, 1979,
pursuant to section 107(a)(1) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. [0O817(e)(1), seeking review of an
i mm nent danger cl osure order issued by MSHA i nspectors Raynond
L. Ash and Frank D. Bowers on February 26, 1979, pursuant to
section 107(a) of the Act. Wthdrawal Order No. 814153,
described the followi ng condition or practice which the
i nspectors believed constituted an inm nent danger warranting
closure of the entire mne and the w thdrawal of mners:

An order of withdrawal is issued to withdraw all mners
fromthe inside of the Consol No. 20 mine and miners on
the surface at the Four States Preparation Plant to
insure their safety due to the danger of the fresh
wat er dam giving way. The fresh water damis used for
the Four States Community
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water. Water is being discharged fromthe damwith 2 Ford
tractors, discharging into (2) 10" inch lines, approximtely
1000 gal l ons per mnute, approximately hal f-way over the
enbanknment and the water pressure fromthese 10" lines are
eating away at the enbanknent and toe of the damto a depth of
approximately 6 to 7 feet. This order is issued through no
fault of the conmpany. Also, other signs of instability exists
al ong the face and toe of this, such as piping and etc.

Inits review petition, applicant asserted that the order
was i nproperly and unlawfully issued because:

1. The description of the conditions and practices in the
order is inaccurate, no violation of section 3(j) of the 1977 Act
occurred as alleged, and that there did not exist in the Four
States No. 20 Mne at the tine in question any conditions or
practices constituting an "inm nent danger” w thin the meaning of
section 107(a) of the Act.

2. The order is invalid since the Mne Safety and Health
Admi ni stration (MSHA) did not have the authority, capacity, power
or right to act in the subject situation. NMSHA | acked
jurisdiction in the matter since the damwas not owned, operated
or controlled by the applicant, and it was not used in, to be
used in or resulting fromthe coal mning operations at the Four
States No. 20 Mne. An engineering study relating the vol une of
water in the damto the elevation of the mne shaft indicates
that it would have been physically inmpossible (in the event of a
damfailure) for the resulting water flow to reach the site of
the mne shaft.

3. The order falsely inplies that the breastwork of the dam
was purely earthen when sane was in fact concrete and steel at
the face banked with earth and covered with trees and vegetation
Therefore, "no danger" existed and the likelihood of the dam
br eaki ng was certainly not "inmnent."

Respondents filed tinely answers to the review petition and
asserted that the i mm nent danger order was properly issued and
shoul d be affirmed. A hearing was held in Mrgantown, West
Virginia, on July 31 and August 1, 1979, and the parties appeared
and participated fully therein. Posthearing proposed findings,
concl usi ons, and supporting briefs have been filed by all parties
and the argunents presented have been carefully and fully
considered by ne in this course of this decision.

Applicable Statutory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0801 et seq

2. Section 107(a) of the Act provides:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized



representative of the Secretary finds that an i mm nent danger

exi sts, such representative shall determ ne the extent of the
area of such mne throughout which the danger exists, and issue
an order requiring the operator of such mne to cause al

persons, except those referred to in section 104(c) to be

wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such inm nent danger and the conditions or practices which
caused such inmm nent danger no | onger exist. The issuance of an
order under this subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a penalty under
section 110.

3. Section 3(j) of the Act (30 U.S.C. [802(j)) provides
that the term"imm nent danger" neans: "[T]he existence of any
condition or practice in a coal or other mne which could
reasonably be expected to cause death or serious physical harm
bef ore such condition or practice can be abated; * * *."

| ssues

1. \Whether the conditions cited and described by the
i nspectors presented an i mm nent danger warranting the issuance
of a closure order pursuant to section 107 of the Act.

2. \Wet her MSHA exceeded its jurisdiction by issuing an
i mm nent danger closure order and requiring the wthdrawal of
m ners based on an asserted i mm nent danger which purportedly did
not exist in the mne or on mne property.

3. Additional issues raised by the parties are identified
and di scussed in the course of this decision

Background of the Controversy

Aside fromthe question of jurisdiction and whether an
i mm nent danger did in fact exist, the essential facts
surroundi ng the issuance of the imm nent danger order in question
do not appear to be in dispute. The events leading up to the
i ssuance of the order began on the evening of February 26, 1979,
when MBHA' s subdistrict office received a tel ephone call through
MSHA' s chain of conmand concerning a "hotline" tel ephone cal
received by MBHA's Arlington, Virginia, headquarters reporting
t hat someone was di scharging water froma damin the nunicipality
of Four States, West Virginia. The damin question is known as
the Four States Dam and it is owned and operated by the Four
States Public Service District and is used as a water supply for
the residents of the cormmunity of Four States. The damis not
owned or controlled by the applicant and it is not |ocated on
m ne property. It was originally constructed in the early 1900's
and is located in a renote rural area, approximately 1,600 feet
fromthe mne property beginning at a parking |ot, and
approxi mately one-half mle northeast of the town of
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Four States on an unnaned tributary of Tevebaugh Creek of the
West Fork River of the Mnongahela River. The physica
characteristics and type of construction for the dam are detail ed
in a study conpiled in February 1979, by the West Virginia
Department of Natural Resources under guidelines provided by the
United States Corps of Engineers pursuant to the National Dam

I nspection Act, P.L. 92-367, August 2, 1972. A copy of the study
is a part of the record and was supplied to all of the parties
and to ne for the purpose of famliarizing the parties with the
physi cal characteristics and probl ens concerning the dam as
perceived by those entities who conpiled the report and for the
pur pose of posthearing argunments (Tr. 259-260). Since the report
was nentioned and referred to on several occasions during the
course of the hearing, it was received by nme over objections by
applicant's counsel as to its probative val ue.

In general, the damin question is approxi mately 29 feet
hi gh and 255 feet wide, and it consists of an arched concrete,
brick, and concrete bl ock cantilever retaining wall with an
eart hen enbanknent consisting of trees, soil, and extensive and
dense vegetation and brush. The enbanknment was described as a
sl ope varying from25 to 35 degrees to the downstream side, and
the surface water area was descri bed as enconpassi ng sonme 3.7
acres and extending sone 800 feet. At normal height, the volune
of water inpounded by the structure was described as
approxi mately 45-acre feet, although the actual volunme of water
retai ned by the dam has apparently never been precisely conputed.
In addition to the Corps of Engineers study, the record conpiled
in this proceeding includes maps, surveys, descriptions, sketches
and pictorial slides which detail the physical exterior and
engi neering construction specifications for the dam In
addition, for the purpose of famliarizing ne and the parties
wi th the general topography and geography of the dam and
surrounding terrain, including its proximty to the mne which is
| ocat ed downstream a visit was nade to the damsite and the mne
at the conclusion of the hearing and those in attendance included
counsel for all parties as well as MSHA's inspectors and ot hers
who testified at the hearing.

Upon arriving at the damsite at approximately 7:30 p.m, on
February 26, 1979, a dark, cold, and snowy evening, NMSHA
i nspectors Ash and Bowers observed two tractors parked at the
side of the dam punphouse. The tractors were supplying power to
two punps whi ch were punping water fromthe damthrough two
10-inch lines. One line was extended part way down the earthen
side of the dam structure, and the second |ine was | ocated bel ow
the first one, and both |lines were discharging water fromthe dam
down the earthern enmbanknment. No one was tending the punps and no
one was in the area. The inspectors observed and believed that
the water being punped fromthe damresulted in the washi ng away
of a large gulley or culvert, and the depth of the this wash-out
was approximately in excess of some 5 feet. After this initial
observation, the inspectors traversed across the dam and observed
what was described as fresh water coming out of the ground in
several |ocations on the earthern side of the structure, and
nmovi ng water which was swirling about in different directions at



the bottomor toe of the earthern side of the dam They believed
that these conditions had resulted
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fromwater seepage fromthe inside or water inpoundment side of

t he dam t hrough the concrete structure. They estinmated the water
level in the damat that tinme as approximately 2 or 3 feet bel ow
the top of the dam They then proceeded back to the gulley area
created by the punping water and at that tine estimated it to be
some 7 to 8 feet in depth and much longer than initially
observed. At that point in tine, they decided that the
continuing erosion of the portion of the earthern structure where
t he water was bei ng punped created a potential for collapse of
the dam thereby creating an i nm nent danger to the mners
working at the mne |ocated downstream at the nouth of a holl ow
extending fromthe damto the mne property. The inspectors then
drove to the m ne and advi sed the m ne superintendent by

tel ephone that a section 107(a) closure order would be issued
until such tinme as the punping of the water fromthe dam was
stopped or the lines extended at the face of the dam and the
witten order was issued at 8:30 p.m A prior incident involving
the dam occurred in Decenber 1978, when state and | oca

aut horities, concerned about the possible collapse of the dam
after a heavy rainfall, ordered the evacuation of the inhabitants
downstream including mners fromthe Four States No. 20 M ne.

After the closure order was issued and the m ners w thdrawn,
the inspectors returned to the damto await the arrival of an
MSHA engi neer. The only person in the area at this tine was a
civil defense representative who was apparently in charge of the
punpi ng of the water fromthe dam and it was |ater determ ned
t hat the punping was done at the reconmendation of the Corps of
Engi neers in order to prevent the water fromreaching the
spillway | evel of the dam Upon arrival of the engineer, he and
the inspectors again inspected the dam and the engi neer
concurred in the inspectors' assessnent that the punping of the
water fromthe damonto the earthern face of the structure had
caused the erosion creating the gulley, and coupled wth | eakage
fromthe structure, could lead to a collapse of the damif the
punpi ng were to conti nue unabat ed.

After the cessation of the punping of the water, the order
of withdrawal was term nated at 11:45 a.m, on February 27, 1979,
and the termination order states as follows: "Punping of water
on the earthern breastwork of the Four States water dam has been
di scontinued, therefore, there is no | onger erosion of the
breastwork and it is nowin a nore stable condition."

Following the termnation of the order, MSHA engi neers
engaged in a study to determine in future incidents, what the
preci se effects would be downstream should the damfail. Based
on this study, it was determined that in the event of a partial
or full collapse of the damstructure, a wall of water ranging
from5 to 8 feet in depth would reach parts of the m ne property,
including the railroad yards and sone of the surface area of the
preparation plant, but not the mne shafts or the preparation
plant building itself.

Testinmony and Evi dence Adduced by NMSHA



MSHA i nspect or Raynond Ash, testified that on February 26,
1979, he received a tel ephone call fromthe MSHA office in
Arlington about a water
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problem at the Four States Fresh Water Reservoir and in response
to the call, he and fellow inspector Frank Bowers went to the dam
and arrived at 7:30 p.m M. Ash observed two tractor punps

di schargi ng water through two 10-inch rubber lines in an
uncontroll ed manner on the earthern part of the dam The first
rubber line, located near the toe of the dam was washi ng away
the earthen breastwork of the dam The second rubber Iine,

| ocated over the enbanknent, was not causing any damage to the
dam (Tr. 19-23). Wen he wal ked al ong the dam enmbankment, he
found the ground icy, slushy, and spongy, and when he inserted a
3-foot long tree linb and a five-eighths-inch steel bolt rod into
t he embanknent, they disappeared. He found nuddy cavities in the
breastwork of the dam including gully erosion. The gully was
about 8 feet deep and 60 feet |ong, and the water was about 3
feet below the top of the damand the spillway was not being
used. When he wal ked to the other side of the dam he saw nore
cavities in the earth breastwork, and water was bubbling in the
center of the earth breastwork as well as out of the ground

agai nst the stone face of the dam The water was traveling down
the hill, and the presence of running water, including the gully
erosion, frightened him The presence of running water com ng

t hrough the earth breastwork, led himto believe that the punping
had caused the stone wall of the damto fail, and a trench
created by the punping provided a place for the whole side of the
earth damto slide. Witer, clay and stones were swirling at the
toe of the dam After making all of these observations, it was
his judgment that the stability of the damwas so bad that there
was a real danger of the dam"com ng out." He discussed the
situation with M. Bowers, and while they concluded that MSHA did
not have jurisdiction over the dam they believed that sonething
had to be done and they wanted soneone at the mne to help take
care of the problem (Tr. 23-31).

M. Ash testified that the mne property was 500 to 600 feet
bel ow the dam and while traveling to the m ne he saw 6 inches of
muddy wat er running over the road, and he believed that the nuddy
water cane fromthe dam Upon arriving at the mne he talked to
superi ntendent Eugene Jordan by tel ephone about the situation
and M. Jordan advi sed himthat the conpany had nothing to do
with the dam After attenpting to issue a verbal w thdrawal
order at 8:15 p.m, which M. Jordan woul d not accept, it was
issued in witing and served on the conpany at 8:30 p.m At that
time he also tel ephoned the assistant district manager, the state
police, and the U S. Arny Corp of Engineers about the dam
conditions (Tr. 34). After the w thdrawal order was served, he
and M. Bowers went back to the damto wait for Frank R Watkins,
MSHA' s wat er i nmpoundnent engi neer

M. Ash defined an imm nent danger as "it is a condition or
practice that if it is allowed to continue and the operation goes
on as normal, and this condition or practice is allowed to
continue, soneone will get seriously hurt or killed" (Tr. 36).
The damis 300 feet wide, 1,000 feet long, with a face of sone 30
feet, and it had a prior water overflow problem The
uncontrol | ed punping and wash-out led M. Ash to believe that if
he had not issued the withdrawal order the continued punping



woul d have caused the right side of the portion of the dam
upstreamto erode that it would have
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lost its earth face and stone wall at the sane tine. Fifty to 60
mners, as well as the recreational hall downstream could be in
danger fromflooding (Tr. 36-42).

On cross-exam nation, M. Ash testified that his training in
wat er i mpoundnents consists of a 5-day MSHA traini ng program
dealing with the recognition of dangerous conditions rather than
wat er vol une cal cul ations and structure analysis and he has no
such training (Tr. 42-43). On the evening in question it was
dark and the only lighting avail able was his cap lanp (Tr. 44).
If the dam had broken, the water may have reached m ne property,
and at the tinme the order issued he thought it would reach the
portal (Tr. 54). Wen he arrived at the mine, he did talk to
certain mne supervisors about the condition of the dam but he
did not inspect the nmne conpletely to determ ne the extent of
the i mm nent danger, nor did he remain to insure that all mners
were in fact withdrawn and this was because he is not required
to. He denied that he had given his consent to anyone to remain
inthe mne (Tr. 54).

On redirect, M. Ash reiterated that he observed a steady
stream of water at the top of the earthen portion of the dam and
it was starting to fl ow down the face of the bank w th enough
force to carry sedinent away very quickly. It was his opinion
that the water resulted froma break somewhere in the stone-faced
dam because the water flow was nore than nere seepage. Wien asked
why he believed the water fromthe damwould reach the mne in
the event of a collapse, he answered as follows (Tr. 59-60):

Q Wen you rel ated about the collapse of the damto
t he danger on mine property, did you have any basis for
a judgnent as to whether or not there was enough
capacity here to affect or involve the mne property?

A. | actually thought there was enough water that it
woul d go down both shafts there. It would probably
knock the power off at the Four States and go down at
| east two shafts, the coal shaft and the shaft that the
men who wor ked near that bottom canme down.

Q \What was the basis for this judgnent?

A. | have seen water. | have seen water running in
shafts before.

Q But fromthis damrelated to the m ne, what made
you think that this damwas | arge enough in capacity to
possi bly have this happen?

A. | had no firmbasis for nmy opinion, nothing;
engi neering, no firmbasis, or anything. To nme, the
dam was | arge enough. There was a | arge vol une of
water, and | couldn't see how it could go down that
hol | ow wi thout getting into that shaft.
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Later on, it is easy to look at it and think but then
it is asnow night; it is cold, and the wind is bl ow ng.
There was rain; there was water; there was nud all over the
face of that dam To ne, we did the proper thing.

M. Ash further stated that he could not determ ne how the
tractors got to the damsite, nor could he find out who was
operating them H s attenpts to ascertain these facts by
tel ephone were fruitless since no one wanted anything to do with
the dam He believed that when he issued his order there was a
definite potential danger of risk to the miners in the mne (Tr.
61).

In response to questions fromthe bench, M. Ash expl ai ned
t he basis on which he issued his immnent danger order as foll ows
(Tr. 68-70):

JUDGE KOQUTRAS: Assumi ng that that dam had been two and
one-half to three feet below the |evel of the crest,
and assum ng that they had no punps there, would you
have done anything that night? There wouldn't have
been any cause for anybody to go there, would there?

THE WTNESS: No, there wouldn't have

JUDGE KQUTRAS: Your concern was the manner in which
this water was being punped out of this damthat was
causi ng sone erosion?

THE W TNESS: Yes, sir.

JUDGE KQUTRAS: So am | to assunme then that the
princi pal cause of the apparent imr nent danger, or
what you thought was inmm nent danger, was caused by the
manner in which this water was being punped out of the
danf

JUDGE KOQUTRAS: So the rushing water that you were
concerned about was the water that was bei ng punped out
of the damw th these ten-inch |ines?

THE W TNESS: Yes, sir.

JUDGE KQUTRAS: Which was causing a little erosion
her e?

THE WTNESS: In ny opinion, it was nore than a little

JUDGE KOUTRAS: It was causing a gully of water to rush
down?

THE WTNESS: Yes, sir.
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JUDGE KQUTRAS: Theoretically if they punped all of the
water out of the dam it would inundate the mne at sone point
intime, wuuldn't it?

THE WTNESS: No, because it would cone out gradual

JUDGE KQUTRAS: The reason that you decided to withdraw
the m ners was because that you thought this punping of
the water was done in such a manner that eventually --

THE WTNESS: This punping was done in such a manner
that this gully, the erosion gully, would come down
here and give this bank, which is nothing but nud,
spongey nud, a place to slide and |let the whol e dam go.

JUDGE KOQUTRAS: If that spongey nud slid, what woul d
happen to the stone wall and the cenent behind it and
all of that? Wuld that come down, too, in your m nd?

THE WTNESS: Yes, it would have
And, in response to questions by Applicant's attorney (Tr. 77):

Q M. Ash, isn't it true that if the people who were
punpi ng this dam had extended those hoses bel ow t he
dam they could have punped out the entire vol unme of
water in that dam and it would not have bothered that
m ne what soever; isn't that true?

A, Yes, sir.

Q The real inmmnent danger that you were fearful of
is the actual bursting of that damand the wall of
wat er comi ng down that valley; is that correct?

A, Yes, sir.

MSHA | nspector Frank D. Bowers testified that he has been a
coal mne inspector for approximately 9 years but that his
experi ence and training on dans and i npoundnents was the sane as
that of M. Ash. He acconpanied M. Ash on the evening of
February 26, during the inspection of the dam and after
listening to his testinony he indicated substantial agreenent
with it. The discharging of the water over the dam and onto the
eart hern enbanknment by punping was eating away at the enbanknent,
and this in turn woul d weaken the stone or brick damwall behind
t he embanknment. He has seen training filnms which depicted water
seepi ng through an enmbanknment from a crack, and he indicated that
once started it will eventually eat away the dirt and then give
way. Aside fromthe gulley of water, the other water they
observed was from seepage through the dam Since he had no
authority to order the punps shut down and coul d do not hi ng about
the dam his only recourse was to "pul
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the men out of the mine for their safety.” He believed an

i mm nent danger existed and he defined "inm nent danger" as "an
event which could be reasonably expected to cause serious harm or
death before such condition or practice can be abated" (Tr.
82-85).

On cross-exam nation, M. Bowers reiterated that his dam and
i mpoundnent training consisted of a 1-week training class which
consisted primarily of viewing slides, filnms, and classwork. In
the event he observes an inmpoundnent condition which does not
appear normal or is not an inmm nent danger, his practice is to
call on M. Watkins for assistance. M. Bowers agreed that he
had no jurisdiction over the damitself. He believed the mne
property was approxi mately 500 to 600 feet down the holl ow from
the dam but also agreed that the distance could be 1,600 feet
(Tr. 87). There was vegetation on the earthern breastwork
structure of the dam and sone of it was as high as 20 feet. He
had not previously inspected the dam and has not inspected it
since the order was issued (Tr. 88). Wth regard to the existence
of an inm nent danger outside of mine property, M. Bowers
testified as follows (Tr. 89-90):

Q Is it your opinion that an inmm nent danger
condition can exi st outside of mne property?

A. At this particular tinme, yes.

Q And you would agree that this condition was outside
of the mine property?

A.  Yes.
MR, SKRYPAK: | have nothing further
BY MR MG NN

Q M. Bowers, what area was cl osed as being in
i mm nent danger under the order?

A. The entire mne, the inside and outside surface

facility.

Q So the inmnent danger consisted of the area of the
m ne?

A.  Yes.

Q Wen you say that the i mm nent danger was outside
did you nean --

A. As far as the damgiving way, which was not, as far
as we knew, on mine property.
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So the cause of the inmm nent danger, is that correct?

Yes.

Was upstreanf

Ri ght .

But the closure order was issued --
It was on the mne property itself.

That is where the danger existed; is that correct?

> 0 » O > O » O

That is right.

JUDGE KOQUTRAS: That is a play on words, too. It is
clear to ne that both inspectors believed that the
cause of the imm nent danger was sonething that was off
m ne property, but they were concerned that if they did
not withdraw those mners, the inmm nent danger woul d
get on mine property; the water would get down. Isn't
that what their testinmony is?

MR MGE@NN Yes. | have nothing further.

In response to questions fromthe bench, |Inspector Bowers
testified that the water fromthe dam was comi ng down the hol | ow,
and while it did not reach mne property at that tine, it did
reach the roadway paralleling the hollow H s concern was that
t he punping of the water over the earthen breast of the dam would
eventual |y weaken the damwall, and while he did not know how
long this process would take, he stated, "By all indications, it
| ooked to ne like it wouldn't take long"” (Tr. 93). M. Bowers
al so stated that Consolidation Coal was not in violation of any
regul ati ons, and that while he had no jurisdiction to check out
the dam the only thing he had to work with was section 107(a).
As far as he knows, no MSHA i nspector has been back to the damto
i nspect it again. Assuming there were another rainfall, he would
not go back to inspect the dam unl ess he were asked to because he
has no authority over the structure.

MSHA supervi sory engi neer Frank R Watkins, testified that
he is in charge of waste banks and i npoundnents and that he
previously worked for the Federal Power Comm ssion, Bureau of
Power. His prior experience includes the witing of engineering
reports along with Commi ssion license orders for hydraulic and
power generation danms on navi gabl e wat erways operated by private
parties. He al so conducts engi neering studies on the construction
and mai nt enance of water inpoundnents, refuse piles, shaft
construction, and ground control for strip mnes (Tr. 98). He
visited the damsite in question after receiving a tel ephone cal
fromMerle Manus, MSHA Assistant District Manager, and after
arriving at the Four States Water Reservoir at 9:30 p.m, he
spoke with the MSHA i nspectors, a safety conmmitteenan, the



~60

dam punp operator, and a Cvil Defense representative. He wal ked
across the damto the spillway, and observed that water was not
goi ng through the spillway. There was 2-1/2 to 3 feet of
freeboard between the top of the damand the water level. There
were two areas that were | eaking through the dam structure. The
first leak was located in the mddl e which was free-noving, and
the second | eak was | ocated to the right which was a sl ow | eak
In addition to water, he observed an 8-foot gully near the water
punps. After observing the 8-foot gully, he observed an "old
hol e" whi ch appeared to be the place where the water was com ng
fromand it was |located at the center of the dam 3 feet fromthe
top. The water was comi ng straight through the damitself and
exi ting downstream

M. Watkins stated that the area fromwhere the water was
exiting indicated to himthat the damhad a high "phreatic |ine"
which is a line indicating the water level within the dam and it
is acritical sign of instability. The higher the |level of the
phreatic line, the lower the level of stability of the dam (Tr.
100-105). Wien he arrived at the water punp |ocation, he
observed two 10-inch punp |ines, one above the other, discharging
water, and the lines were washing away the earth part of the
dam s structure. A gully and channel were being created by these
water lines. The gully was 8 feet deep, 6 feet wide and 18 feet
long, with a 32-degree slope. It was his opinion that the sloped
gully hole was a significant factor in causing the damto be
unstable (Tr. 107). He al so observed a soft sink hole where he
could push anything into it and the object would conpletely
di sappear. The sink hole was a sign that the damwas heavily
saturated with serious voids in its structure. In addition to
t he punping of the water, the existence of vegetation was a
factor in causing the damto be unsafe in that when the trees
die, their roots | eave holes where water can enter the earth
enbankment, thus carrying particles that create | arger holes and
erosi on which can create a punping type of failure. 1In his
opi nion, the water was flow ng through the earthen part of the
dam the dam was capabl e of collapsing, and, the water in the dam
was capable of flooding the mne (Tr. 109-110).

On cross-exam nation, M. Watkins, testified that his
concl usi ons were based on visual observations rather than
engineering tests. He testified that he did not conpute the
wat er vol une and depth, and he believed that the water that
flowed at the bottom of the damwas due to seepage rather than
runof f (Tr. 112-115). Although MSHA did not conduct a stability
anal ysis on the dam he believed that the concrete-stone abutnent
could have retained the water even if the earth breastwork had
washed away (Tr. 116-119).

On redirect exam nation, M. Watkins testified it is likely
that the remai ni ng concrete-stone i npoundnment would fail if the
earth enbanknent had washed away (Tr. 120). The washi ng away of
t he downstream face of the damby two 10-inch lines was the
primary reason for the issuance of the inmm nent danger order
VWhen the punping stopped it was his opinion that the inmm nent
danger had ceased. The water content of the damis 29 feet, and



the volume of water is 51 acre-feet. Based on the 51 acre-feet,
the water | evel would
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reach the mne property if the dam coll apsed, but there is no
data or estimates avail able that woul d change hi s opi nion about
wat er flooding the m ne property (Tr. 129-130).

On recross-exam nation, M. Watkins testified that the
concrete stone structure behind the earth structure may have
wi t hstood the water pressure, and if there was an instantaneous
col | apse, the water would reach the m ne preparation plant but
not the mne shafts (Tr. 131-133).

M. Watkins testified that if the water inpoundnent was
| ocated on mine property, it would fall under the Federa
jurisdiction of the Secretary of Labor, and would be within the
purview of Part 77 dealing with water inpoundment regul ations
(Tr. 133). The reason the dam does not fall under the Part 77
wat er i mpoundnent regulations is that it is not owned by
Consolidation. If the damis not covered by Part 77 regul ati ons,
the Secretary has no jurisdiction to act, and MSHA does not have
any jurisdiction over the damstructure (Tr. 134). However, when
t he dam endangers miners, wthdrawal orders are issued
notw t hstandi ng the fact that other agencies may have direct
jurisdiction and control over the dam (Tr. 137).

I nspector Ash was recalled and testified that with regard to
t he previ ous Decenber incident concerning the possibility of the
dam col | apsi ng, MSHA assigned an inspector to nake a routine
i nspection for the purpose of determ ni ng whether Consolidation
had withdrawn the mners fromthe mne. It was reported that
m ners were withdrawn and several unidentified agencies were at
the damsite. Since MSHA had no jurisdiction, he advised the
i nspector not to get involved. M. Ash confirmed that miners
were voluntarily w thdrawn w thout any orders being issued by
MSHA, and had they not been wi thdrawn, a w thdrawal order would
probably have been issued by MSHA (Tr. 138-140).

MSHA mi ni ng engi neer Edwin Brady, testified that he is a
graduate of the University of West Virginia and since 1976 has
speci alized in waste i npoundnents and water hydraulics.
Specifically, he has served MSHA in an engi neering capacity
revi ewi ng i mpoundnment designs and dam projects to deterni ne
whet her they conply with the regulations (Tr. 141). On February
27, 1979, he and M. Watkins inspected the Four States Water
Reservoir. He arrived there at 8:30 a.m, and wal ked up and down
the dam including the area downstream |n nmeasuring the
di nensi ons of the dam he found that it was 255 feet w de, 800
feet long, 29 feet high, with a slope angle of 27 degrees. He
took 14 phot ographs of the dam and described them by neans of a
slide projector (Exhs. 1-14, Tr. 146). He conducted two studies
of the damto determne the effects of a dam col |l apse, and based
on a UD- 16 soil conservation service field nechanical nethod, it
was determined that if there was a 50-foot breach in the dam the
water elevation |evel on the average woul d approximately come to
1,040 feet and would reach the nmne railroad yard and a snal
area beyond that, but, below the buildings and shafts (Tr. 147).
Using the UD- 16 nmet hod, the depth of the water reaching the
railroad yard could not be determ ned because of a |ack of data



concerning the elevation of the mne property (Tr. 148).
However, in his
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opinion, if there was a conplete collapse of the dam the water

| evel would be at an 8-foot level at the railroad yard area, and
this opinion is based on the fact that the di stance between the
dam and M ne property is 1,600 feet and the elevation in the
railroad yard is 1,032 feet (Tr. 148-149).

On cross-exam nation, M. Brady testified that no one,
i ncludi ng MSHA, has yet determ ned the actual depth of the
reservoir, and his cal culations are based on information
subm tted by anot her governnental agency. He did not use any
ot her engi neering nmethods to determ ne the depth of the dam but
hand instruments were used to compute cal cul ati ons on the dam and
these were conpared with the other data supplied to him (Tr.
152). Based on his observations at the dam he did not believe
that an instantaneous break would occur, but that a partial
failure would occur. The "worst thing" that could have occurred
was an instantaneous, rather than partial break, and in this
event his calculations indicated that there would have been 8
feet of water at the mine property on the railroad track, and
with a partial breach, there would have been 6 feet at that
location. Wth an instantaneous breach, the water itself would
never have reached the m ne shafts or preparation plant, but
woul d have reached the upper portions of the railroad track as
shown on the topographical map (Exh. G 4). Based on the
el evati ons and t opography as depicted on the map, the primry
flow of water fromthe damin the event of a break would be out
to the left rather than directly at the m ne shaft and
preparation plant, and his visual observations upon visiting the
damsite confirmed this fact.

M. Brady stated that based on his after-the-fact
cal cul ati ons, he would have w thdrawn nen fromthe | ower part of
the railroad yard which is associated with the car-dropping
process, but he would not have w thdrawn them fromthe
preparation building itself or fromthe underground m ning
facilities. In his view, the only persons in possible danger
were those who may have been located in the railroad track area
bel ow t he actual preparation plant in an area depicted within
contour line 1,040 as shown on the map (Tr. 152-158).

In response to UMM questions, M. Brady stated that based
on his study of the situation, if the damtotally collapsed and
the water canme down the hollow, it would not reach the mne
portal. Under certain conditions, the recreation center building
| ocated down the mddle of the holl ow could possibly determ ne
the flow of water, but this would be hard to define (Tr. 160).

Testinmony and Evi dence Adduced by the UMM

Betty Garrett, Chairperson of the Four States Public Service
District, testified that her agency did not exercise any | ega
authority over the dam including the water punp system when
Wt hdrawal O der No. 0814153 was issued on February 26, 1979 (Tr.
163). \When her agency obtai ned ownership of the damin May 1979,
she becane involved in attenpting to resolve the matter when no
one wanted to do anything about the immnent threat. The
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State Departnent of Natural Resources and the U.S. Corps of

Engi neers woul d take no action other than to conduct dam studi es.
Her attenpts at |ocating the dam owners came about as a result of
the fact that Federal funds to aid in a damstability analysis,
or to effect repairs, which has still not been done, are only
available if the damis not privately owed. Prior to her
agency's invol venent, the previous owners were the Rochester &
Pittsburgh Coal Conpany and a M. Daniel Hall, who was the
operator of the water system and those are the entities from
whom her agency obtained the deed to the dam

She was at the dam at approximately 5 p.m, on the day
MSHA' s order issued and she wondered why no one was there
wat chi ng the punps since she was concerned that school children
ride in and out of the area on a school bus. She has never
determ ned who started the punps which were punping the water.
She tel ephoned a M. Cene Straight at the Fairnont Cvil Defense
O fice and he did not know who started the punps, but M. Daniel
Hall cane to the damthe sanme evening and turned themoff. M.
Hal | denied starting the punps and told her there was nothing he
could do since he did not start them

Ms. Garrett testified further that she hopes the damw ||
be repaired and she is still attenpting to get soneone to conduct
a stability study. 1In the neantine, punping will again be done
when the water level rises, and this will be nonitored by her
agency and the State Departnment of Natural Resources. She was
told that the water |evel nust be maintained 2 feet below the
spillway level. 1In the event the water |evel rises again, her
agency will notify the Departnment of Energy as well as the people
downstream including the mne itself. The damis the only
source of local water supply (Tr. 163-166).

On cross-exam nation, Ms. Garrett stated that the tractors
whi ch were punping water are controlled by the Cvil Defense
O fice but owned by the State Department of H ghways. The orders
to keep the water level 2 feet bel ow the spillway canme froma
report made by the Departnment of Natural Resources and the U. S.
Corps of Engineers. Those reports reflect that the damis "a
hi gh hazardous potential structure, introducing imrnent threat
to the people below the dam (Tr. 168). Her agency now owns the
land that the water is on and the water and waterworks, but the
Four States Community has been using the water as their water
source since 1911 (Tr. 168, 172). However, she also later
i ndi cated that Four States has been using the water at the dam as
a source of their water supply since 1946 or 1948 (Tr. 173).

Ms. Garrett related her attenpts to ascertain the owner or
owners of the damthrough the search of tax and deed records at
the |l ocal courthouse. She believed that the | ast owner was the R
& P Coal Conpany, but since Consolidation Coal paid taxes for
land in Four States she also assuned that Consol owned it, but
she confirned that the deed cane fromR & P, and that at the tine
of the prior dam problens | ast Decenber, R & P owned it, but Four
States was buying the water fromM. Hall, who in turn had | eased
the water rights fromR & P. She entered into negotiations on



behal f of her
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agency to purchase the damfromR & P, and this occurred on My
22, 1979 (Tr. 171). Her interpretation of the deed is that "It
gi ves us the ground so that we could do sonmething with the dam
That's all. The danm it gives us the dam" (Tr. 180).

Earnest W M chael, chairman of the Consol No. 20 M ne
Safety Conmittee, testified that he was notified of the
wi thdrawal order 45 minutes after it was issued, and he and
fellow safety conmmtteeman Gary Riggs went to the dam and wal ked
around | ooking at the conditions. He expressed agreenent with
the contents of the imm nent danger order as issued, including
the finding of immnent danger. The next day, he net with
conpany officials and safety inspectors, and |Inspector Ash
advi sed Consol enpl oyee Mauck that if he coul d guarantee that no
nore water woul d be punped down over the crest of the damthe
order would be [ifted. M. Mauck assured himthat he woul d make
sure the punping was stopped (Tr. 186-189).

On cross-exam nation, M. Mchaels testified that neither
MSHA nor anyone el se ever led himto believe that Consol had
anything to do with the punping at the dam but he al ways
beli eved that Consol owned the dam He has worked at the No. 20
Mne for 8 years and it was his understandi ng that Consol owned
the dam and the property around it (Tr. 192).

M chael P. Zenoni ck, president of the UMM |ocal, and an
enpl oyee of Consol, testified that he was schedul ed to work at
the m ne on Decenber 9 and 10, 1978, but was advised by nine
superintendent Darrel Auch that in view of a reported danger at
the damall work for those 2 days had been cancelled, and he did
not work that weekend. He participated in the neeting the day
after the order in question was issued, and he believed that m ne
managenent was trying to contact M. Hall to take care of the dam
so that the mne could return to production. He indicated that
"sonme people" say that M. Hall owns the dam but that "it is
really not known" (Tr. 195).

Applicant's Testinmony

Kent Sinmmons, preparation plant foreman, testified that the
order in question was served on himon the evening of February
26, 1979, after Inspectors Ash and Bowers advised himthat they
were going to shut the mne down because the damwas in danger of
bursting and that the water would go down the mne shafts. M.

Si mons then tel ephoned mine superintendent Jordan, and the

i nspectors left to return to the dam and after some 15 m nutes,
they again came to the mne and told himthey were witing an
order and that mners should be withdrawn, and by 9:15 a.m,
everyone was out of the mine. M. Simons did not go to the dam
and had no personal know edge as to what was there. Responding
to a question about the physical mne | ayout near the preparation
plant, M. Simmons testified that railroad cars are filled one at
atinme with coal, uncoupled, and then dropped off for shipnment by
a car dropper who spends 5 to 10 percent of his time in the coa
yard, and he is usually the only person there (Tr. 217).



On cross-exam nation, M. Simmons testified that coal mners
wal k down by the tipple rather than the | ower end of the railroad
tracks to get to
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the privatel y-owned recreation center, and that occasi ona

mai nt enance work is perfornmed at the tipple (Tr. 219). Wth
regard to the recreation center, M. Sinmons stated that it is
not located on mne property and is privately owned and operated
by soneone in the comunity (Tr. 220).

Eugene L. Jordan, general m ne superintendent, Consol No. 20
M ne, testified that he received a phone call from M. Sinmons at
approxi mately 8:15 the evening of February 26, and he advi sed
that MSHA i nspectors Ash and Bowers were concerned about the dam
He spoke with M. Ash who inforned himthat the damwas in a
"dangerous condition" because someone was punpi ng water there.
M. Ash inquired as to the identity of the person doing the
punpi ng and M. Jordan suggested a contact with M. Dan Hal
because he (Jordan) believed that M. Hall was in charge of the
water systemor, in the alterative, a contact with Ms. Garrett.
M. Ash called himagain and advi sed himthat a w thdrawal order
woul d i ssue agai nst Consol but that it will note that "it is no
fault of Consolidation Coal Conpany." M. Jordan did not visit
the m ne after the order issued, but he did go there on the
nmorni ng of February 27, and he also went to the damsite at
approximately 8:30 a.m that norning, and the punps were not
operating. He subsequently learned that they ran out of gas. He
observed the dam conditions, including the gulley which had been
washed out, and he stated that the dam did not appear any
different fromthe way he observed it on any other day (Tr.
220- 226) .

M. Jordan testified that he had previously observed the dam
weekly during his travels along the damroad, and he consi dered
buyi ng a home nearby but did not do so because of the dam and his
fear that his young son might fall into it. The norning after
the order issued, and while at the dam he observed the water
seepage through the dam breastwork, but was not concerned about
it. Since the order issued, he has travel ed back and forth from
the damsite no less than three tines a week and has observed no
one perform ng any reclamation work at the site, although he has
observed the water |evel at the sane height or higher than it was
on February 27. He testified that M. Mauck, who is now retired
as a conpany vice president, advised |Inspector Ash that although
Consol has nothing to do with the dam he would look into the
wat er punping situation (Tr. 226-231).

M. Jordan testified that M. Daniel Hall is enployed by
Consol as a bratticeman, but that Consol is not involved with the
damat all. M. Hall advised himthat he started the punps on
t he advice of the state agency who controls the dam and the
state agency purportedly told M. Hall that the water should be
punped when it reaches close to the spillway. M. Hall advised
himthat he would in the future extend the punping |ines beyond
the area of the wash-out and that was the last tine he saw M.
Hall (Tr. 233). The punps were not owned by Consol and Conso
had not hi ng what soever to do with the dam (Tr. 234). M. Jordan
stated that it was his opinion that on February 27 the dam was
not in such a condition that it posed a threat of serious injury
or death to the mners at the mne (Tr. 236). M. Jordan stated



that M. Ash agreed that he could keep supervisory personnel in
the mne after the order issued in order to keep it fromfl oodi ng
(Tr. 238).
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On cross-exam nation, M. Jordan testified that he has never
been concerned about the dam because he has gone by it "hundreds of
ti mes” since 1969. He indicated that on Decenber 7, 1978,
representatives of the U S. Corps of Engineers and the State
Department of Natural Resources visited his office at the mne
and expressed concern over the fact that water was goi ng over the
dam spil lway. The state police were also present and people were
bei ng evacuated fromthe area, and water was bei ng punped from
the dam by the local fire departnent. Al though he was not
particul arly concerned, nmen were withdrawn fromthe m ne shaft
but not fromthe preparation plant. He was not concerned because
he had observed the dam "conme up and down for ten years" and
based on his visual observations and judgnent, even if the dam
had totally coll apsed the water woul d not have reached the shafts
because the shafts are at a higher level than everything el se
(Tr. 243-244). The Corps of Engineers has never advi sed himthat
it did not think the damwas safe, but did tell himit was in a
deteriorating condition (Tr. 245).

M. Jordan stated that M. Hall charges his custoners
directly for the water used fromthe dam and while he owns the
wat er system he did not know whether M. Hall al so owns the dam
(Tr. 253). Regarding the water that was being punped fromthe dam
on the evening the order issued, M. Jordan testified that his
"concern" over that condition would depend on the appearance of
the gulley and whether it was eroding "a whole |lot of the face of
the dam away or just the small anount it did" (Tr. 256).

Assum ng that the punping had continued continuously for a couple
days, that woul d possibly have concerned him (Tr. 256). Since
Consol did not own or control the dam he was not going to send
anyone there to shut the punps down in order to abate the order
(Tr. 257).

DI SCUSSI ON
The Concept of | nm nent Danger

"I'mmi nent danger" is defined in section 3(j) of the Act, 30
U S.C. 0802(j) as: "The existence of any condition or practice
in a coal or other mne which could reasonably be expected to
cause death or serious physical harm before such condition or
practice can be abated.”

Section 107(a) of the Act provides as foll ows:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i nm nent
danger exists, such representative shall determ ne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mne to cause all persons, except
those referred to in section 104(c), to be w thdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such inm nent danger and the condition



or practice which caused such inmm nent danger no | onger
exi sts.
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The issuance of an order under this subsection shall not
precl ude the issuance of a citation under section 104 or
t he proposing of a penalty under section 110.

The legislative history with respect to the concept of
"imm nent danger," Commi ttee on Education and Labor, House of
Representatives, Legislative History of Federal Coal Mne Health
and Safety Act of 1969 at page 4 (March 1970), states in
pertinent part as foll ows:

The definition of an "inmm nent danger"” is broadened
fromthat in the 1952 Act in recognition of the need to
be concerned with any condition or practice, naturally
or otherw se caused, which may | ead to sudden death or
injury before the danger can be abated. It is not
l[imted to just disastrous type accidents, as in the
past, but all accidents which could be fatal or
nonfatal to one or nore persons before abatenent of the
condition or practice can be achieved. [Enphasis
added. ]

And, at page 89 of the report:

The concept of an inm nent danger as it has evolved in
this industry is that the situation is so serious that
the m ners nust be renmoved fromthe danger forthwi th
when the danger is discovered * * *. The seriousness
of the situation demands such i nmedi ate action. The
first concern is the danger to the miner. Delays, even
of a fewmnutes nmay be critical or disastrous.

The former Interior Board of Mne Operations Appeal s has
hel d that an inmm nent danger exists when the condition or
practice observed coul d reasonably be expected to cause death or
serious physical harmto a mner or normal mning operations are
permtted to proceed in the area before the dangerous condition
is elimnated. The dangerous condition cannot be divorced from
normal work activity. Eastern Associated Coal Corp. v. Interior
Board of M ne Qperations Appeals, et al., 491 F.2d 277, 278 (4th
Cr. 1974). The test of imminence is objective and the
i nspector's subjective opinion need not be taken at face val ue.
The question is whether a reasonable man, with the inspector's
education and experience, would conclude that the facts indicate
an i npendi ng accident or disaster, likely to occur at any noment,
but not necessarily imedi ately. Freeman Coal M ning Corporation
2 I BVA 197, 212 (1973), aff'd, Freeman Coal M ning Conpany V.
Interior Board of Mne Operations Appeals, et al., 504 F.2d 741
(7th Cr. 1974). The foregoing principles were reaffirnmed in Ad
Ben Coal Corporation v. Interior Board of Mne Qperations
Appeal s, et al., 523 F.2d 25 (7th Gr. 1975), where the court,
foll owi ng Freeman, phrased the test for determ ning an i nm nent
danger as foll ows:

[E] ach case nust be decided on its own peculiar facts.
The question in every case is essentially the proxinmty
of the
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peril to life and Iinb. Put another way: Wuld a reasonable

man, given a qualified inspector's education and experience,
conclude that the facts indicate an inpendi ng accident or

di saster, threatening to kill or to cause serious physical harm
likely to occur at any nonent, but not necessarily inmediately?
The uncertainty nust be of a nature that would induce a

reasonable man to estimate that, if normal operations designed

to extract coal in the disputed area proceeded, it is at |east
just as probable as not that the feared accident or disaster would
occur before elimnation of the danger

In a proceedi ng concerning an i mm nent danger order, the

burden of proof lies with the applicant, and the applicant mnust
show by a preponderance of the evidence that immnent danger did
not exist. Lucas Coal Conpany, 1 IBMA 138 (1972); Carbon Fue
Conmpany, 2 IBMA 43 (1973); Freeman Coal M ning Corporation, 2

| BVA 197 (1973). However, since withdrawal orders are
"sanctions"” within the nmeaning of section 7(d) of the

Admi ni strative Procedure Act (5 U S.C 0O556(d) (1970)), and may
be i nmposed only if the government produces reliable, probative
and substantial evidence which establishes a prima facie case,
MSHA nust bear the burden of establishing a prima facie case. It
shoul d be noted that the obligation of establishing a prima facie
case is not the same as bearing the burden of proof. That is,

al t hough the applicant bears the ultimte burden of proof in a
proceedi ng i nvol ving an i mm nent danger w t hdrawal order, NMSHA
must still make out a prima facie case. Thus, the order is
properly vacated where the applicant proves by a preponderance of
t he evidence that an i nm nent danger was not present when the
order was issued. See: Lucal Coal Conpany, supra; Carbon Fue
Conpany, 2 IBMA 43 (1973); Freeman Coal M ning Corporation

supra; Zeigler Coal Conpany, 4 IBVA 88, 82 |I.D. 111 (1975);
Quarto M ning Conpany and Nacco M ning Conpany, 3 IBMA 199, 81
I.D. 328, (1973-1974); Kings Station Coal Corporation, 3 IBVA 322
81 |.D. 562 (1974).

The Seventh Circuit also noted inits Ad Ben opinion that

an inspector has a very difficult job because he is primarily
concerned about the safety of nen, and the court indicated that
an inspector should be supported unless he has clearly abused his
di scretion (523 F.2d at 31). On the fact presented in Ad Ben
the court observed that an inspector cannot wait until the danger
is so imediate that no one can remain in the mne to correct the
condition, nor can the inspector wait until an explosion or fire
has occurred before issuing a withdrawal order (523 F.2d, at 34).

Thus,
t hat

on the facts presented in this proceedi ng, MSHA nust show
reasonable men with the inspectors educati on and experience

woul d concl ude that the water being punped out of the dam over
and down the earthern breastwork at such a rate which was causing
a gulley and other erosion and washing away of materials to occur
constituted a situation indicating an inpendi ng acci dent or

di saster, likely to occur at any nonent, but not necessarily

i medi at el y.
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Argunents Presented by the Parties

Appl i cant Consolidation Coal Conpany (Consol)

In its posthearing brief, applicant traces the chain of
title to the damand maintains that this is conclusive proof that
the subject fresh water damis not owned, operated, or controlled
by Consol. In addition, applicant states that MSHA has admitted
that this is in fact the case, and that the inspectors thensel ves
testified and conceded that they have no jurisdiction over the
dam structure

Wth regard to the existence of any inm nent danger on the
day the order issued, applicant argues that a literal reading of
the definition of the term"imr nent danger" as it appears in
section 3(j) of the Act, coupled with the definitions of "coal or
other mne" as set forth in sections 3(h)(1) and (2), clearly
establishes that the condition or practice purported to be an
i mm nent danger must exist in a coal or other mne as defined by
the Act, and that the water dam area in question obviously does
not come under any definition of coal mne or coal property.
Applicant maintains further that section 302 of the 1977
Amendnent s Act, which established MSHA in the Labor Departnent,
did not grant to MSHA broad general police powers as the
protector of all mankind and the enforcer of all |aws, but
limted its jurisdiction to the provisions of the Act, nanely
enforcenent powers for mning activities.

Wth respect to the independent contractor cases such as
MSHA v. Republic Steel, decided April 11, 1979, hol ding an owner
responsi ble for violations where it |acked control or was not at
fault, applicant points out that in all of these cases the
conditions or practices cited existed in a coal mne over which
MSHA had jurisdiction. Regarding the recent decision in
West norel and Coal Co. v. Mne Safety and Health Revi ew
Conmi ssion, 606 F.2d 417 (4th Cr. 1979), where the Conmi ssion
uphel d the closing of a m ne because of the danger of fl ooding
froman adjacent mine, applicant argues that it is obvious that
the condition or practice in that case was caused by and | ocat ed
in an adjacent coal mne, and that MSHA had jurisdiction over the
condition or practice because of the definition of coal mne as
found in section 3(h)(1), section 3(h)(2), and section 318(1) of
the Act. In the instant case, applicant points to the fact that
the fresh water dam which was the condition giving rise to the
i ssuance of the order, is not to be found within any of the
jurisdictional guidelines given to MSHA. Applicant naintains
that if MSHA is allowed to construe their jurisdiction as
covering extrinsic factors as conditions or practices which can
cause an i mm nent danger the boundaries are limtless. An
i nspector could believe that Skylab or a simlar satellite m ght
fall on a mne; an inspector m ght believe that a nucl ear reactor
accident would affect a mine five or nore nmles away; an
i nspector mght believe that Boul der Dam woul d burst and fl ood a
mne 20 mles away. The possibilities are endless. As in this
case, if there was a danger of a dam breakage, Applicant
mai ntai ns that the police powers of the State of West Virginia



woul d aut horize civil defense or police-related authorities to
evacuate people including mners at the mne who
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m ght be in danger. The civil authorities, who are nore
experienced in these matters, did not envision any danger since
they did not request that anyone, including residents of the
hones directly bel ow t he dam be evacuat ed.

Wth regard to the existence of "inm nent danger, applicant
cites the court decisions in Eastern Associ ated Coal Corporation
v. Interior Board of M ne Operations Appeals, 491 F.2d 277, 278
(4th Cir. 1974), aff'g Eastern Associ ated Coal Corporation, 2
| BVA 128, 136 (1973), and A d Ben Coal Corporation v. Interior
Board of M ne Qperations Appeals, 523 F.2d 25 (7th G r. 1975),
where the court affirned the Secretary's determ nation that an
i mm nent danger exists when the condition or practice observed
coul d reasonably be expected to cause death or serious physica
harmto a miner if normal mning operations were pernmtted to
proceed in the area before the dangerous condition is elim nated.
However, applicant argues that in order to determ ne "reasonabl e
actions,"” one nust consider the inspectors' training and
experience. In this case, applicant asserts that while
I nspectors Ash and Bowers may have been qualified inspectors for
underground coal mning, they were novices in the area of dam
eval uation. In support of this prem se, applicant cites the
testimony of Inspector Ash indicating that his total training in
eval uati ng water inpoundnents consisted of a course lasting 5
wor ki ng days at an average of 6-1/2 hours per day (Tr. 43). The
training consisted of lectures and visual aids in the form of
slides of various inpoundments (Tr. 42-44). Training was not
given in nethods of calculating structural stability or water
vol ume but nerely in recogni zi ng dangerous conditions (Tr.
42-44). Further, the training dealt with earthen danms, not with
dans having solid wall construction (Tr. 43). The training was
conducted in a classroom (Tr. 42-44). Likew se, applicant cites
the testi nony of Inspector Bowers indicating that his tota
training was exactly the sane as that of M. Ash (Tr. 86). He
had the sane 5 days at the rate of 6-1/2 hours per day (Tr. 86).
Applicant maintains that the two inspectors, with only 32-1/2
hours of training each in water inpoundnents were certainly not
qualified to make a judgnment as to whether or not the fresh water
supply damwas i n danger of bursting.

Wth regard to the conditions which prevailed on the evening
of February 26, 1976, when the order issued, applicant argues
that it was already dark when the inspectors arrived at the dam
site, and that the only neans of |ighting was the inspectors nine
cap lanps (Tr. 44). Inspector Ash testified that the | anps
normal |y shine 90 to 100 feet, but that night in the rain, snow,
wind and fog, it was sonewhat less (Tr. 45). The inspectors did
not know the depth of the water in the dam (Tr. 46). Nor did
they know its actual length or width (Tr. 48). Therefore, there
is no possible way a reasonabl e cal cul ati on of the water vol une
behi nd the dam coul d have been nade. Therefore, prior to the
i ssuance of the order at about 8:30 p.m, on February 26, 1979,
the inspectors only had |l ess than 1 hour to visually observe the
damin adverse weather conditions. They saw sone wet areas on
the face of the damand all eged three areas where they believed
water was flowing (Tr. 47-49). However, they only assuned the



wat er was comi ng through the damwhen it could have been run off
from out si de wat er
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sources. The primary area of concern was a ditch that was being
created by water discharging from hoses connected to the two
punps. However, it turns out that when issuing the order, the

i nspector did not know how nmuch water was in the dam he did not
know where wat er seepage on the breast of the damwas com ng
from he did not know what material the damwas constructed from
he did not know its stability; he could not determine if a
partial bursting or if a total instantaneous burst would take
place. Wth all of these unknowns, one would contend that if an
i nspector is alleging that water is going to flood a mning area
he cannot just guess at it. He nust have a reasonable idea of the
anmount of water that he specul ates m ght be rushing toward the
mne. In this case, applicant suggests the inspector could do
not hi ng nore than guess as to all factors involved which is
certainly not reasonable.

Finally, applicant argues that after the order was issued,
MSHA' s own engi neering studies and the testinony of its dam
engi neering expert, M. Watkins, established that even if there
was a conpl ete instantaneous burst of the dam that the water
woul d never have risen to a level that it would go down the shaft
into the mine (Tr. 133). M. Watkins testified:

(Skrypak) Q Based on what you know now, would that
wat er have reached the Preparation Plant or the shafts
where the men go into the mne?

(Watkins) A Based upon what | know now, | woul d say
that it would not go down the openings into the shaft.

(Skrypak) Q It would not go down the shaft?
(Watkins) A. It would not go down the shaft.

(Skrypak) Q So although the inspectors did not know
it on that night, the water, even assumi ng an
i nstant aneous burst of that dam would not have made it
go down the shaft; is that correct?

(Watkins) A R ght. That is our engineering judgment.
[ TR 133]. [Enphasis added.]

In summary, applicant's case rests on its assertions that
whil e many state and Federal agencies had been involved with the
fresh water damin question and seened to do nothing, MSHA is
attenpting to make Consolidation Coal Conpany a scapegoat. Since
MSHA does not have jurisdiction over the dam which is not owned,
operated or controlled by a coal conpany, and since it does not
fall within any definition of a coal mne, applicant clainms NMHA
lacks jurisdiction to issue any w thdrawal orders. And, since an
i mm nent danger must exist in a coal mne and not be an extrinsic
causal factor, applicant asserts the testinmony clearly
establishes that the inspectors did not have the training or
experi ence to nmake a reasonabl e judgnent, and that even the
crudest training or general conmon sense would dictate that the
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i nspectors should have had sonme know edge of the vol unme of water
i nvol ved, which these inspectors did not.

Respondent NSHA

Citing the precedent cases dealing with inmm nent danger
Freeman Coal M ning Conpany, supra; Eastern Associated Coal
Cor poration, supra, and A d Ben Coal Corporation, supra, NMSHA
argues that given the facts described in the record of testinony
and on the face of the withdrawal order, the inspectors had no
possi bl e course of action other than to issue an 107(a) order
wi thdrawi ng miners fromcoal nmine property until the hazardous
condition could be abated. @G ven the circunstances presented on
the night of February 26, 1979, MSHA believs that no reasonabl e
man charged with the responsibility for protecting the Iives and
safety of mners on coal mne property, could possibly have acted
otherwi se. MBHA asserts that the action of the inspectors
conpletely satisfied the reasonable standard test set out in
Freeman. The inspectors were authorized representatives with
ext ensi ve m ning experience; they had received specialized
training for just such a situation as presented in this case
whi ch required a decision concerning the stability of a dam
I nspector Ash was personally famliar with the size and structure
of the damas well as its location with respect to the mne bel ow
it. Both inspectors were aware, as a result of a prior incident
that occurred in Decenber 1978, when state officials had
evacuated famlies fromthe area bel ow the dam and Conso
officials had voluntarily evacuated mners fromthe mne before
an inspector arrived in the area because of a feared dam col | apse
resulting fromheavy rainfall, that the dam had been cl assified
as highly unstable and had been recogni zed as a genui ne threat.
Further, MSHA argues that after inspecting the damfor signs of
general instability, the inspectors determ ned that the
continui ng eroding of the earthen structure resulting fromthe
hi gh pressure water discharge would likely lead to coll apse of
the structure unless the punping were term nated. Proceeding to
m ne property, and upon further investigation, they determ ned
that the six (6) inches of water already covering the ground in
the tipple area was | eakage fromthe dam They then explained to
m ne managenment the conditions observed by them and the reasons
why an inm nent danger existed at the mine, requiring the
i medi ate wi thdrawal of those working there

Based on the foregoi ng argunments, MSHA concl udes that an
i mm nent danger as defined under the Act and under controlling
Board and court decisions existed as alleged and that the
i nspectors acted reasonably, and in accordance with | ega
precedents in ordering the inredi ate withdrawal of the m ners.
Further, MSHA asserts that the applicant has failed to sustain
its burden of proof with respect to both the threshold issue of
no danger and the issue of inmnence. In support of this
argunent, MSHA argues that while Consol put forward two
wi t nesses, neither of themcould offer any eyew t ness testinony
concerning the issues of danger or of inmm nence and no direct
evi dence was offered by the applicant in this regard. NMSHA
concl udes that the applicant has failed to rebut by a



preponder ance of the evidence the presunption of imm nent danger
whi ch arose when the order was issued.
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Wth regard to applicant's argunent that the inmm nent danger
order of withdrawal is invalid because it cannot be held
responsi ble for the condition which caused the inmm nent danger on
coal mne property and that the water damin question is not
owned, operated or controlled by applicant and therefore, not
subject to MBHA's jurisdiction, MSHA contends that both argunents
nmust be rejected. In support of its position, MSHA points out
that the section 107(a) order in question itself states that
"this order is issued through no fault of the conpany," and that
unli ke orders of withdrawal issued pursuant to sections 104(d) (1)
and (2), in which an inspector nmust find that there there has
been a violation of a mandatory health or safety standard and
that such a violation was caused by the unwarrantable failure of
the operator to conply, the valid i ssuance of an order issued
pursuant to section 107(a) does not require the finding of a
violation of a mandatory standard or any negligence attributable
to the operator. Section 107(a) sinply states that upon the
finding that an i nm nent danger exists, an order requiring the
operator to withdraw all persons fromthe affected areas shall be
i ssued. The question in this proceeding, asserts MSHA, is not
whet her the inm nent danger as all eged was caused by applicant,
but rather, whether an inmm nent danger existed as alleged for
m ners working at the Consolidation Four States No. 20 M ne.
Citing the case of District 6 United Mne Wrkers v. United
States Departnment of the Interior Board of M ne Operations
Appeal s, 562 F.2d 1260 (1977), where the court held that inm nent
danger coul d exist even without any failing by the m ne operator
for exanple, as a result of natural causes; whereas the other
closures all involve some negligence by the operator. NMSHA
points to the court's citation fromthe |egislative history of
the Act which states that:

The concept of an inm nent danger as it has evolved in
this industry is that the situation is so serious that
the m ners nust be renmoved fromthe danger forthwi th
when the danger is discovered without waiting for any
normal proceedi ngs or notice. The seriousness of the
situation demands such i medi ate action. The first
concern is the danger to the mners. Delays even of a
few m nutes may be critical or disastrous. After the
mners are free of danger, then the operator can
expedi tiously appeal the action of the inspector. The
i mm nent danger may be due to a violation of a
mandat ory safety standard or sone other cause not
covered by a standard, including natural causes.
Senate Report No. 91-411 91st Congress, 1st Session 90
(1969).

Finally, MSHA argues that the | anguage of section 107(a) and
the definition of inmnent danger in the Act specifically and
del i berately exclude any considerations of liability, cause, or
negl i gence upon the part of a mine operator, and that nowhere in
the | anguage of the Act or in its legislative history can there
be found any basis for restricting an i nm nent danger to a
situation whose cause, natural or otherw se, exists on mning
property. Citing District 6 United Mne Wrkers, supra at 1267,



MSHA states that Congressional hearings, statutory |anguage, and
judicial review all support the fact that "the clear intent of
Congress is that coal
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m nes, or areas of coal mnes, in which i mmnent danger was found
to exist nust be evacuated at once, with the benefit of any doubt
cut in favor of withdrawal." The unm stakable intent of Congress
is that it matters not one whit what caused the inm nent danger
the sole concern is that mners on mne property be evacuated

i medi ately. MSHA concl udes that to adopt the narrow,
restrictive nmeaning of immnent danger proposed by applicant in
this proceeding would be in direct conflict with case | aw dealing
with the interpretation of federal coal mne safety |egislation,
and it cites St. Mary's Sewer Pipe Conpany v. Director of U S.
Bureau of M nes, 262 F.2d 378, 381 (3rd G r. 1959), where the
court said: "It is so obvious as to be beyond dispute that in
construing safety or renedial |egislation, narrow or limted
construction is to be eschewed. "

MSHA suggests that the interpretative principles set out in
St. Mary's Sewer Pipe, have been reaffirned in the judicial
decisions it has cited in support of its case, and that the
Conference Committee Report in the legislative history of the
1969 Act further evidences the intention of Congress, in stating

as follows: "In adopting these provisions, the managers intend
that the Act be construed liberally when inproved health or
safety to miners will result.” Conference Report No. 91-761

91st Cong. 1st Sess. at 62.
Respondent UMM

Respondent argues that the inmnent danger in this case is
the potential of flooding the surface and underground of Consol's
Four States No. 20 M ne by the bursting of the Four States dam
which is classified as a "high hazard potential structure

* * * " The damis a high hazard potential structure, "because
there is a chance of loss of nore than a few lives should failure
occur” (UMM Exh. 1, at 2). Cting the Fourth Crcuit Court

decision in Wstnorel and Coal Conpany v. Mne Safety and Heal th
Revi ew Commi ssion and Marshall, 606 F.2d 417 (1979), respondent
argues that the condition or practice does have to exist in the
mne that is shut down by a closure order, and the mners do not
have to be working at the tine a closure order is issued.
Respondent asserts that in the Wstnorel and case, the court
uphel d MBHA' s cl osi ng of Westnorel and' s Hanpton #4 M ne because
of the possibility that the mne could be flooded with water from
an abandoned, adjacent mne, and that the court affirmed the
Secretary's enforcenent action, even though the source of the

i mm nent danger did not exist in the mne that was owned,
control l ed, or operated by West norel and.

Respondent argues that the question of fault and control on
the part of a nmine operator are not prerequisites to the issuance
of a closure order, and in support of this argunment cites the
Conmmi ssion's decision of April 11, 1979, in MSHA v. Republic
Steel Corp., Dockets MORG 76-21 and MORG 76-95-P, hol ding
Republic responsible for violations created by its independent
contractor even though Republic could not have prevented the
vi ol ati ons. Respondent asserts that in both Westnorel and and
Republic, the operator who was subjected to the Secretary's



enforcenent action did not control the area in which the
dangerous condition existed, and al though in each instance, the
operator who received the withdrawal order could not have
prevented the
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dangerous condition from occurring, neither of these facts was
consi dered an adequate reason for vacating the w thdrawal order
at issue and, in each case, therefore, the Secretary's

enf orcenent action was uphel d.

Citing a number of cases at page 9 of its brief, respondent
argues further that the reasonabl eness of the Secretary's
construction of section 107(a) is apparent, since the Secretary
has foll owed the mandate of Congress and the Courts that the Act
be construed liberally in order to promite its primary purpose,
that of pronoting safety in the mnes. Cting the legislative
history of the 1977 Act, Senate Report No. 95-181, 95th Cong.
1st Sess. (1977), respondent states that the Senate Conmittee
Report rejected a construction of "inm nent danger" which woul d
require a finding by an inspector that it would be as |ikely as
not that a serious injury or death would result before a
condition mght be abated. The report stated:

The Conmittee di savows any notion that inm nent danger
can be defined in ternms of a percentage of probability
that an accident will happen; rather the concept of
i mm nent danger requires an exam nation of the
potential of the risk to cause serious physical harm at
any time. It is the Conmttee's view that the
authority under this section is essential to the
protection of mners and shoul d be construed
expansi vel y by inspectors and the Conm ssion. Since we
are dealing with situations where there is an i medi ate
danger of death or serious physical harm The
Conmittee intends that the Act give the necessary
authority for the taking of action to renove mners
fromrisk. [Enphasis added.]

Turning to the evidence and testinony adduced at the
heari ng, respondent points to the fact that Consol admitted sone
i nvol venent with the dam and was aware of its condition in that
it had given sone piping to sonmeone who ran the waterworks, but
has since discontinued the practice. |In addition, respondent
argues that the testinony reflects that Consol enpl oyee Dani el
Hall ran the water works, that m ne superintendent Jordan
contacted hi m about the punping of the water, and that then
Consol vice president Mauck prevailed on M. Hall to take certain
steps to prevent any future incident involving the punping of
wat er over the face of the dam Respondent believes it is
apparent on the facts here presented that an enpl oyee of Consol
M. Mauck, felt he would be able to take steps to protect the
m ners froman immnent danger in the future. Respondent
concl udes that the inspectors, after observing the water and the
condition of the dam could not disregard the mners' safety and
acted reasonably in issuing the section 107(a) order, and that
they need not wait until the water is on mne property before
i ssuing a section 107(a) order

Inits reply brief, respondent UMM coments on applicant's
di scussion of the jurisdictional and reasonable belief issues,
and it points to applicant's counsel's comments at the hearing



wher e he st at ed:

M. Skrypak: "Your Honor, we have no problemw th the
i dea of the reasonable belief of the inspectors. If it
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matters * * * we would accept that, that the imm nent
danger order is based on a reasonable belief by the
i nspectors. Qur position is purely jurisdictional
that he did not have the jurisdiction over that outside
force * * *." [Enphasi s added. ]

(Tr. 9, 11-17).

Wth regard to the applicant's argunments concerning the
i nspector's training and expertise in evaluating water
i mpoundnent s, respondent states that applicant fails to nmention
that M. Ash has had 21 years of experience before joining MSHA
much of the tinme at the Four States No. 20 Mne, and that he was
rai sed near the dam saw it rebuilt, and knew the approxi mate
size and di nensions of the dam (Tr. 17, 39). Further, respondent
argues that while a stability analysis on the damis not
avai |l abl e, the Arny Corps of Engineers' report classified it as a
"hazardous structure,” and in fact, asserts that the report had
caused t he punping (which was the subject of the instant action)
to be initiated in the first place because, when the water |evel
raises, it nmust be kept 2 feet below the spillway (Tr. 145).
Further, respondent argues that the term "reasonabl eness,” as
used in the Act, neans reasonabl eness in the mnds of the
i nspectors and not reasonabl eness as interpreted by applicant.
Just as applicant cannot realistically expect the inspectors to
wait until the water has reached mine property before issuing
their closure order, so, too, applicant cannot expect to have
only a dam expert issue the closure order. The inspector has
adequate training to neet MSHA requirenents and he was backed by
the Arny Corps of Engineers' study which stated that, whenever
the water level rises, it nmust be kept 2 feet below the spillway
for safety precautions. Thus, respondent again concl udes that
the 107(a) order was issued on a reasonable belief that the dam
was i n danger of bursting before abatenment of the condition m ght
occur whi ch woul d endanger the lives of the m ners working on the
surface and underground at the Four States No. 20 M ne.

Fi ndi ngs and Concl usi ons

Were the conditions described by the inspectors an i mm nent
danger, and if so, was the wi thdrawal order properly issued?

It is clear fromthe testinony of Inspectors Ash and Bowers
that they believed the dam woul d weaken and col |l apse if the
punpi ng of the water over the face of the dam and down the
eart hern enbanknent continued unabated. Their concl usion that
this event was likely to occur was based on their observations of
wat er bei ng punped and di scharged in such a manner as to cause
erosion of materials fromthe earthern breastwork of the dam the
formation of a gulley which grew in depth and breadth as they
made their way across the dam structure during their inspection
wat er seepage which they attributed to a breach in the dam
structure itself, other signs of instability which they described
during their testinmony in support of the w thdrawal order, and
their belief that had the dam col | apsed, the surging water would
go down the holl ow and i nundate the m ne, including the surface
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preparation plant as well as the shafts. The inspectors

concl usions, both as to the existence of an imm nent danger, and
the conditions which they observed which I ed themto concl ude
that the dam woul d col |l apse if the punping and di schargi ng of the
wat er conti nued unabated was supported by the testinony of NMSHA
engi neer Watkins who arrived at the damsite an hour or so after
the witten withdrawal order was issued. M. Watkins exam ned
the existing conditions, including the water |level in the dam
several |eaks which he believed were caused by seepage through
the dam structure itself, the gully being forned by the punping
and di scharging of water through the two |ines described by the
i nspectors, sink holes, erosion being caused by the punping, and
t he exi stence of a high dam phreatic or seepage |ine which he
believed was a critical sign of the instability of the dam
structure. M. Watkins also believed that with the existence of
all of these conditions, the damwas capable of collapsing, and
if it did, the water would flood the mne

The thrust of applicant's defense to the inm nent danger
order is its belief that such an order may not be issued on the
basis of an inmm nently dangerous condition which exists outside
of or off mne property, and MSHA's | ack of jurisdiction over the
dam structure itself. Also, applicant maintains that the
i nspectors' | acked the necessary engi neering expertise to make an
i nfornmed judgnent as to the stability of the damand that an
after-the-fact engi neering study conducted by MSHA indicated that
even if the dam had col | apsed, the water woul d only have reached
the perinmeter of the mne property at the railroad yard and woul d
not have innudated the preparation plant or the underground nine
shafts.

Regardi ng the actual conditions observed by the NMSHA
i nspectors and M. Watkins, none of the w tnesses presented by
applicant actually observed those conditions on the evening of
February 26 when the order issued. Preparation Plant Foreman
Si mmons never visited the damsite and knew not hi ng about the
conditions observed there. M ne Superintendent Jordan visited
the damsite the day after the order issued and after the punping
and di scharging of water had ceased. Al though he expressed
little concern over the condition of the dam he agreed that had
t he punpi ng and di scharge of water continued for a couple of
days, that woul d have been of some concern to him He al so
i ndicated that the erosion and formation of the gulley, which was
the primary concern of the inspectors, would have concerned him
only if nore rather than |less of the face of the earthern portion
of the damwere affected by the erosion. It seens obvious to ne
that the continuous punping and di scharging of the water fromthe
dam over and down the earthern breastwork of the dam woul d have
i ncreased, rather than decreased, the erosion, thus expanding the
gul l ey being formed. Under the circunstances, taken in
perspective, M. Jordan's "concerns" with respect to the erosion
and the existence of the gulley coincides with the concerns of
t he i nspectors.

After careful review and analysis of the testinony presented
by MSHA in support of the closure order in question, | find and



concl ude that the
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i nspectors acted properly in issuing the order and that their
testinmony supports their finding of an inm nent danger. | am not
per suaded by applicant's argunments concerning the | ack of

engi neeri ng expertise by the inspectors at the tine they observed
the conditions on which they based their action. It seens clear
to ne that the inspectors were qualified to make a judgenent as
to the existence of an inm nent danger, that they were qualified
m ne inspectors of many years experience in mning, including the
i nspection of mnes and the detection of any perceived hazards
which may result fromthose inspections. Further, | do not
bel i eve that one necessarily has to be a professional engineer to
det erm ne whether an inmm nent danger actually exists. Those
judgnments may, and in fact are, nmade by inspectors in the normal
course of their everyday mne inspections. The question
presented is whether on the facts presented they acted reasonably
in the circunstances presented on the evening of February 26,
1979. In this case, both inspectors were experienced inspectors
and they had adequate training in the detection of conditions
which could lead to the coll apse of a dam structure. The fact
that they were proved subsequently wong with respect to the
guesti on of whether the water would actually reach the damin the
event of a collapse is immaterial to their judgenent call made on
t he evening of February 26. The legislative history of the
concept of "inmm nent danger," as well as the case |aw previously
di scussed herein nakes it clear to ne that the inspector's nade

t he proper decision and that the facts and circunstances which

t hey observed supports their judgenent that an inm nent danger
did in fact exist at the tine the order was issued.

Applicant's suggestion that an inspector nust wait upon the
arrival of a professional engineer or water inmpoundnent expert,
or nmust await the result of engineering studies before taking any
action to insure the safety of mners is rejected. Faced with
the situation of a possible dam collapse and the inundation of
the mne fromthat collapse, the inspectors need not wait the
results of further testing or studies before taking i mediate
appropriate action to protect the lives of mners. They are
conpel led to take pronpt action, and to do anything | ess would
endanger lives and | essen the inpact of what Congress intended
when it enacted the inmnent danger withdrawal sanction of
section 107(a). A literal application of applicant's argunent on
this point would require an inspector to sit back and wait unti
the water fromthe damis running down the nmine shafts before
taki ng any action. On the facts presented here, if the
i nspectors had not acted and the punping of water had conti nued
unabat ed and uninterrupted, | conclude that it was just as
probabl e as not that the earthern portion of the dam woul d have
weakened and washed away to the point where it was likely that it
woul d have col | apsed and rel eased a torrent of water downstream
in the direction of the mine. Under the circunstances, it seens
clear to ne that the inspectors' intent in issuing the order was
to remove the miners fromthe i mm nently dangerous position they
were in and to insulate themfromthe possibility of being
exposed to the water had it reached the mne shafts. Further, as
poi nted out by the UMM in its brief, applicant's counsel nore or
| ess conceded during oral arguments at the hearing that the



i nspectors' finding of inmmnent danger was based on their
reasonabl e belief that the conditions they observed presented an
i mm nently dangerous situation.
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May an i mm nent danger order be sustained in the basis of an
i mm nently dangerous condition which exists off mne property?

After careful review and consideration of the argunents
presented by the parties with respect to the question of whether
extrinsic factors off mne property may serve as the basis for a
finding of immnent danger affecting mners on mne property, |
conclude and find that the arguments advanced by the respondents
in this case are correct and that those advanced by the applicant
must be rejected. Wile it may true that on its face, the
definition of "imm nent danger" as stated in section 3(j) speaks
internms of conditions or practices in a mne, it is also true
and wi thout question that the courts have construed the Act
broadly and liberally so as to effectuate Congressional intent to
insure the safety of mners while in their work environment. It
seens clear to me fromthe legislative history and the court
decisions cited by the respondents that the Act has been
liberally construed on the side of safety and that once it is
est abl i shed that an inmm nent danger posing a threat to the lives
and safety of mners has been established it matters not that the
source of the imm nent danger is sone exstinsic set of
circunstances. On the facts of this case, it seens clear that
the i mm nent danger was the liklihood of a damfailure which the
i nspectors reasonably believed woul d have resulted in a torrent
of water inundating the mine. 1In such circunstances, | cannot
concl ude that the inspectors acted unreasonably. Further, it
seens clear that applicant too does not seriously contest the
fact that such an inm nent danger should be ignored. Aside from
the legalistic and strict interpretation argunents advanced by
the applicant in defense of the closure order, applicant stil
mai ntains that it would have voluntarily w thdrawn mners w thout
prodding fromMHA if in fact an imm nent danger existed and that
it did so in the past when it ceased m ning operations and
wi thdrew miners in Decenber 1978 when the dam crested and
resulted in an evacuation of persons downstream by several |oca
agenci es.

Wth respect to the question of whether MSHA had initial
jurisdiction over the dam the fact is that notw thstandi ng
MSHA' s own adnission that it |acks inspection jurisdiction over
the dam the inspectors did venture on the dam property, albeit
as trespassers, and determ ned that an i mrm nent danger in fact
existed. That is a fact that |I cannot ignore, and coupled wth
the additional fact that the dam owner |odged no protest to the
presence of the inspectors at the tine the closure order was
i ssued, | amconstrained to apply the facts as | find them
Here, as previously found and concluded by nme, the dam conditions
as observed by the inspectors on the evening of February 26,
constituted an i mm nent danger and they acted reasonably so as to
protect the mners fromharm Under the circunstances, while the
i nspectors may not have had enforcenment jurisdiction over the dam
per se, they did have jurisdiction under the Act to determ ne the
exi stence of any immnent danger to the mners and to take
appropriate action to insure the safety of the mners and to
i nsul ate them from any hazards posed by that danger



| believe it is clear fromthe evidence and testinony
presented in this proceeding that applicant did not own, operate,
or other control the dam
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structure which in fact created the i nmm nently dangerous
condition found by the inspectors on the evening of February 26,
1979. Further, while it is true that applicant did not initially
create the inmnent danger nor exercised any |egal control over

t he abatenent of the conditions which resulted in the inm nent
danger, it is clear fromthe facts presented in this case that
the abatenent was a direct result of applicant's exercise of its
i nfl uence over the person who was manni ng the punps. VWile M.
Hall's status as an enpl oyee of Consol may not be considered in a
techni cal sense as creating an enpl oyee-enpl oyer rel ationship
concering the dam and the punping of water that was taking place
on February 26, the fact is that applicant's then vice president
prevailed on M. Hall to take the necessary steps to stop the
punpi ng, thereby insuring the abatenent and eventual termnation
of the closure order. 1In addition, one may infer that froma
practical and realistic point of view, this act on the part of a
Consol official precluded the future punping of water in such a
manner whi ch undoubtedly woul d agai n expose the mine to anot her
possi bl e closure order. Thus, on the facts here presented, while
applicant may be correct when it argues that it has no | ega
responsibility to insure against future punping of the water in
the manner in which it was bei ng punped on February 26, it seens
clear to ne that M. Hall would not want to again place hinself
inasimlar position of defying or ignoring the pleas of his own
enpl oyer to cease and desist fromany future course of actions
whi ch woul d inevitably lead to another mne closure order and

| oss of production, irrespective of the fact that Consol may not
have any |l egal obligations to intercede.

Al t hough one may synpathi ze with Consol's predicanent with
respect to the abatenent process, the fact is that on the facts
of this case abatenment was achi eved t hrough the direct
i ntervention of Consol and that fact should be appreciated and
recogni zed by all concerned. This is particularly true in this
case where it seens clear that while the damin question has for
many years been a source of potential threats, not only to the
m ners and a conmunity hall downstream but to all of the
i nhabitants of the Four States Community, no one has taken any
direct action to conduct stability studies and to take the
necessary construction corrective action to insure against the
| oss of property and lives in the event of a damfailure. It
al so seens clear, and MSHA concedes, that the imm nent danger
resulted fromno fault on the part of applicant, and MSHA shoul d
seriously consider this fact if it is contenplating filing a
separate civil penalty proceedi ng seeki ng an assessnent agai nst
Consol for the inmm nently dangerous conditions created by the dam
on February 26. | take note of the fact that the |anguage of
section 107(a) with regard to the assessnent of any civil penalty
on the facts here presented suggests that the filing of any such
act is discretionary or perm ssive rather than mandatory, and
that considering the circunstances here presented, a civil
penal ty proceedi ng may be inequitable.

Concl usi on

In view of the aforenentioned findings and concl usi ons, and



on the basis of the preponderance of the reliable and probative
evi dence adduced
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in this proceeding, |I find and conclude that the conditions
described in the order of withdrawal constituted an i nm nent
danger and that the order was issued. The evidence of record
supports the judgnment of the inspectors that the conditions they
found on the day in question presented a situation that could
reasonably be expected to result in death or serious injury to
the miners in the Four States No. 20 M ne before the conditions
could be abated and that normal m ning operations could not
continue or proceed until those conditions were abated.

O der
Order of Wthdrawal No. 814153 issued February 26, 1979, is
AFFI RVED and this proceeding is DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



