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Joe F. Canterbury, Jr., Esq., Smith, Smth, Dunlap
& Canterbury, Dallas, Texas, for Respondent

Bef or e: Judge Cook
I. Procedural Background

On Cctober 24, 1978, the Mne Safety and Heal th
Admi ni stration (MSHA) filed a petition for assessnent of civil
penalty pursuant to section 110(a) of the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. [0820(a) (1978) (1977 M ne Act),
agai nst United Cenent Conpany alleging violations of various
sections of the Code of Federal Regulations. Al of the subject
citations were issued pursuant to section 104(a) of the Act. The
Respondent filed its original answer on Novenber 27, 1978, and
filed an anended answer on Decenber 14, 1978.

A notice of hearing was issued on February 22, 1979, setting
the case for hearing on the nerits beginning at 9:30 a.m, My
22, 1979. On March 1, 1979, counsel for the Respondent filed a
request for a continuance. An order was issued on March 12,

1979, continuing the hearing to May 31, 1979, in Birm ngham
Al abana.

The hearing was held as schedul ed. Representatives of both
parties were present and participated. A schedule for the
subm ssi on of posthearing briefs was agreed upon at the
conclusion of the hearing. Counsel for the Petitioner stated
that he would not file a brief (Tr. 187-188). Respondent's
posthearing brief was filed on July 16, 1979.
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I1. Violations Charged

Ctation No. 80420, April 4, 1978, 30 CFR 56.9-87. ( FOOTNOTE 1)

Ctation No. 80421, April 4, 1978, 30 CFR 56.12-34.
Ctation No. 80422, April 4, 1978, 30 CFR 56. 16-5.
Ctation No. 80423, April 4, 1978, 30 CFR 56. 20- 3.
Citation No. 80424, April 4, 1978, 30 CFR 56.11-2.
Ctation No. 80425, April 4, 1978, 30 CFR 56.14-1.
Ctation No. 80426, April 4, 1978, 30 CFR 56.9-12.

I1l. Evidence Contained in the Record
A Stipulations

At the commencenent of the hearing, the parties entered into
stipulations which are set forth in the findings of fact, infra.

B. Wtnesses

The Petitioner called as its witness yde H Glliam an
MSHA i nspector on April 4, 1978, and an assessnent conference
specialist with the Ofice of Assessnents on the date of the
heari ng.

The Respondent called as its witness Darrell Price, the
Respondent' s producti on manager.

C. Exhibits

1. The Petitioner introduced the follow ng exhibits into
evi dence:

M1 is a copy of Gitation No. 80420, April 4, 1978, 30 CFR
56. 9- 87.

M 1(a) is a copy of the inspector's statenent pertaining to
M 1.

M2 is a copy of Gitation No. 80421, April 4, 1978, 30 CFR
56. 12- 34.

M 2(a) is a copy of the term nation of M 2.

M 2(b) is a copy of the inspector's statenent pertaining to
M 2.
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M3 is a copy of Gitation No. 80422, April 4, 1978, 30 CFR
56. 16- 5.

M 3(a) is a copy of a nodification of M3.

M 3(b) is a copy of the inspector's statenent pertaining to
M 3.

M4 is a copy of Gitation No. 80423, April 4, 1978, 30 CFR
56. 20- 3.

M 4(a) is a copy of the inspector's statenent pertaining to
M 4.

M5 is a copy of Gitation No. 80424, April 4, 1978, 30 CFR
56. 11- 2.

M5(a) is a copy of the term nation of M5.

M 5(b) is a copy of the inspector's statenent pertaining to
M 5.

M6 is a copy of Gitation No. 80425, April 4, 1978, 30 CFR
56. 14- 1.

M6(a) is a copy of the inspector's statenent pertaining to
M 6.

M7 is a copy of Citation No. 80426, April 4, 1978, 30 CFR
56. 9-12.

M 7(a) is a copy of the inspector's statenent pertaining to
M 7.

2. The Respondent introduced the follow ng exhibits into
evi dence:

O 1 is a photograph pertaining to Citation No. 80425.
O 2 is a photograph pertaining to Citation No. 80424.
I'V. [Issues

Two basic issues are involved in the assessnment of a civil
penalty: (1) did a violation of the Act occur, and (2) what
anmount shoul d be assessed as a penalty if a violation is found to
have occurred? 1In determ ning the anpunt of civil penalty that
shoul d be assessed for a violation, the law requires that six
factors be considered: (1) history of previous violations; (2)
appropriateness of the penalty to the size of the operator's
busi ness; (3) whether the operator was negligent; (4) effect of
the penalty on the operator's ability to continue in business;
(5) gravity of the violation; and (6) the operator's good faith
in attenpting rapid abatenent of the violation

V. pinion and Findings of Facts



A.  Stipulations

1. The Administrative Law Judge has jurisdiction of the
above- capti oned proceeding (Tr. 4).
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2. COyde H Glliamwas an authorized representative of the
Secretary of Labor (Tr. 4).

3. The United Cenent Conpany received copies of each of the
subject citations (Tr. 4).

4. The United Cenent Conpany was served a copy of the
conplaint in the above-captioned proceeding (Tr. 4).

5. The United Cenent Conpany has been served all papers
necessary for appearances at the hearing (Tr. 4).

6. There is no history of previous violations (Tr. 5-6).

7. The size of the Artesia Quarry & Plant is rated at
approxi mately 250, 000 man-hours per year (Tr. 7).

8. United Cenment Conpany is a wholly-owned subsidiary of
Texas Industries (Tr. 7).

9. The size of Texas Industries' conbined m ning operations
(sand, gravel, cenment and crushed stone) is rated at
approximately 2 mllion man-hours per year (Tr. 9-10).

10. The size of United Cenent Conpany is rated at
approxi mately 250,000 man-hours per year (Tr. 9-10).

11. The anount of the proposed penalties will not affect
the United Cenment Conpany's ability to remain in business (Tr.
10).

B. COccurrence of Violation, Negligence, Gavity and Good Faith

MSHA i nspector Cyde H GIlliam issued the subject
citations on April 4, 1978, during an inspection of the
Respondent's Artesia Quarry & Plant (Tr. 14, Exhs. M1, M2, M3,
M4, M5 M6, M7). He was acconpani ed on the inspection tour by
M. Darrell Price (Tr. 15-16, 171). According to Inspector
Glliam M. Price was the general m Il foreman (Tr. 15-16).
However, M. Price described hinself as the producti on manager
but stated that his duties as producti on nanager enconpassed
responsibility for safety at the plant (Tr. 167).

The findings with respect to the individual citations are
set forth as foll ows:

1. Citation No. 80421, April 4, 1978, 30 CFR 56.12-34
The mandat ory standard enbodied in 30 CFR 56. 12-34 provi des

that "[p]ortable extension lights, and other lights that by their
| ocation present a shock or burn hazard, shall be guarded.™
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Inspector Glliamcited the follow ng "condition or practice”
as violating the regulation: "Three light bul bs | ocated
approximately 7 feet above the floor did not have a protective
guard around them Should a worker with a netal bar be working
bel ow the |ight bul bs accidentally break the glass, the filament
coul d cause electrical shock"”™ (Exh. M2).

According to the inspector, the light bulbs were located in
a structure used as a conveyor belt transfer station (Tr. 63)
that measured approximately 20 feet in length by 20 feet in width
(Tr. 70). One of the bulbs was | ocated directly above the
transfer point (Tr. 71-72). He testified that the Iights were
approximately 7 feet above the floor, but indicated that it could
have been less (Tr. 69). He did not nmeasure the hei ght, but
estimated it visually (Tr. 72). M. Price testified that the
conpany neasured the height and determined that it was |ess than
7 feet (Tr. 184).

The 7-foot figure, standing al one, would not be significant
absent the so-called "7-foot rule" agreed upon anongst the
i nspectors during their nmeetings (Tr. 72-73). By Inspector

GlliamMs own admssion, 7 feet is "not inthe law" He stated
that "we" presumably the inspectors, "have to set sonme arbitrary
figure," and indicated that 7 feet "is common sense." (Tr. 72).

He stated that the "7-foot rule"” is not applicable throughout the
nati on because "Washi ngton woul d put out sonmething to that effect
and we have never seen nothing to that effect” (Tr. 73).
Apparently, the "requirenment” was devised after an individual in
Ceorgi a, enployed by Vul can Materials, was el ectrocuted when a
bul b broke and his sweaty armtouched the two el ectrodes.
According to the inspector

A. Since that time we have made it a point to put
guards around |ight bul bs where it's possible that a
man may have a rod in his hands or noving, say around
7-feet or less, where the light bul bs could be broken
and catch the two el ectrodes.

(Tr. 64).

The testinony of Inspector Glliam the description of the
"condition or practice" contained in the citation and the
comments contained in the docunent known as the inspector's
statement reveal that the possibility of a worker receiving an
el ectrical shock was the sol e hazard that the inspector
associated with the condition (Exhs. M2, M2(b), Tr. 64-66).
Nei t her the documents nor his testinony associate a burn hazard
with the condition.

According to the inspector, a netal object being carried by
a worker could accidentally strike the bulb, break the glass and
make contact with the filaments (Exh. M2, Tr. 64-65). A sweaty
i ndi vidual could thus be electrocuted, while a dry individua
could sustain a shock (Tr. 66).

The testinobny as to the derivation of the "7-foot rule,”



when viewed in the [ight nost favorable to the Petitioner, and
the testinony as to the hazard posed by the three unguarded |ight
bul bs, when taken al one and wi t hout
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regard to the nature of the work actually performed in the
transfer station, sets forth a plausible basis for finding a
violation. However, the question as to whether the regul ation
has been violated can only be answered by giving due
consideration to all of the evidence adduced. It is only through
an apprai sal of the nature of the actual work performed in the
transfer station that a determ nation can be nade as to whether
the I ocation of the lights presented a shock hazard to the
workers within the nmeaning of the regul ati on. (FOOTNOTE 2)

According to the inspector, enployees are not assigned to
the transfer station on a continuous basis, but work there
periodically to performrepair and mai ntenance functions (Tr. 63,
65, 73). It is not a regular work station, but nerely houses
some equi prent (Tr. 70-71). The inspector stated that the area
is visited by workers to renove bl ockages fromthe chute (Tr.
65). Pieces of wood or netal were identified as the possible
obstructions (Tr. 75-76). He testified that renoval of a
bl ockage woul d definitely require the use of nmetal rods
approximately 1 inch in dianeter and 6 feet in length (Tr. 65,
71). The inspector stated that an individual w elding such a
tool could accidentally shatter the bulb with the rod (Tr. 65),
and achi eve contact with the exposed filanments. It was the fear
of this type of accident that cause himto issue the citation
(Tr. 73-74). However, he admtted that he did not see anyone
working in the area, that he could not recall seeing any netal
bars in the transfer station (Tr. 71), and that he did not see
anyone with a netal bar entering the room (Tr. 74).
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The sol e evidence as to how bl ockages are actual ly renoved
fromthe chute was provided by M. Price, who testified that a
bl ockage woul d normal Iy be one fl oor above the | evel on which the
subj ect light bulbs are |ocated and that picks and shovel s woul d
be used to alleviate the blockage (Tr. 178).

Thus, the sumtotal of all the evidence fails to establish
t hat enpl oyees were exposed to an electrical shock hazard of the
type alleged in the citati on because there was no proof that
enpl oyees used netal objects in the cited area to renove chute
bl ockages.

Accordingly, | find that the evidence fails to establish a
violation of 30 CFR 56.12-34 by a preponderance of the evidence.

2. Ctation No. 80422, April 4, 1978, 30 CFR 56.16-5
a. Cccurrence of Violation

The mandatory standard codified at 30 CFR 56.16-5 provi des:
"Mandatory. Conpressed and liquid gas cylinders shall be secured
in a safe manner." Inspector Glliamcited the follow ng
condition as a violation of the standard: "The oxygen cylinder
| ocated in the welding area of the shop was not secured in an
upri ght position by a chain, rope or other nmeans" (Exh. M3).

The inspector testified that the unsecured cylinder was ful
of oxygen, and testified as an expert that the pressure inside
was approxi mately 2,000 pounds (Tr. 81). The Respondent offered
no rebuttal evidence on this point.

The question of whether a violation occurred is sinplified
by the Respondent's admi ssion that the cylinder was not secured,
but that it should have been secured (Tr. 87).

Accordingly, it is found that a violation of 30 CFR 56. 16-5
has been established by a preponderance of the evidence.

b. Negligence of the Qperator.

The area in which the violation was observed was cl assified
as a big storage area contai ning many oxygen cylinders (Tr. 88).
Only one of the cylinders was unsecured (Tr. 88). Facilities were
provided for tying down the cylinders (Tr. 88), although the
wi tnesses differed as to the type of facilities provided.
Inspector Glliamtestified that chains were provided (Tr. 83),
while M. Price testified that ropes were provided (Tr. 178). The
differences in their testinony on this point are i materi al
because both agree that adequate facilities were provided.

The inferences drawn fromlnspector Glliams testinony
indicate that it is nore probable than not that an enpl oyee had
been using the oxygen cylinder, but had replaced it in its proper
| ocation without securing it (Tr. 83). The inspector nmade a
general observation to the effect that enployees will often |eave
a cylinder unsecured with the intention of using it again wthin



approxi mately the next 30 mnutes (Tr. 88). However, this
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general observation is of no assistance in the instant case
because the record does not contain any indication as to
preci sely why the cylinder was not secured.

According to M. Price, all enployees had been instructed to
secure the cylinders (Tr. 178). That this requirenment was
enforced effectively by the Respondent is attested to by the
i nspector's interpretation of his own observations as confirmnm ng
that the Respondent enforced its safety rules (Tr. 91-92). Thus,
the evidence in the record is inadequate to establish that the
vi ol ati on was anything other than an isol ated occurrence.

Al t hough the inspector testified that the unsecured cylinder
was sufficiently conspicuous so as to be observable to an
enpl oyee working in the area (Tr. 84), the evidence fails to
establish that the Respondent or any of the Respondent's
supervi sory personnel knew or shoul d have known of the condition
There is no indication that the Respondent had actual know edge
of the condition because the inspector did not know whet her the
operator, M. Price or a foreman actually observed the unsecured
cylinder prior to the issuance of the citation (Tr. 90). The
sol e basis for inputing constructive know edge to the Respondent
is the inspector's statement that a foreman in the area would
have known about the condition had it existed for 5 minutes (Tr.
89). However, he admitted not only that it could have existed
for substantially less than 5 mnutes (Tr. 89-90), but also that
it was possible that the foreman was unaware of it (Tr. 89).

Therefore, the evidence is insufficient to establish
anyt hi ng other than the fact that the violation was an isol ated
occurrence of which the Respondent neither knew nor shoul d have
known.

Accordingly, it is found that the Petitioner has failed to
establ i sh operator negligence by a preponderance of the evidence.

c. Gavity of the Violation

The unsecured cylinder posed a danger of falling over and
hitting the concrete floor, thus damagi ng the brass,
hand- oper at ed val ve and causi ng an oxygen | eak (Exh. M3(b), Tr
82, 85). The inspector classified an occurrence as probable and
noted that one person was exposed to the hazard (Exh. M 3(b)).

The inspector's testinmony points to an anticipated fatality
as a result of a gas |eakage providing sufficient thrust to
propel the cylinder as a missile through the walls of the netal
building (Tr. 81-84, 85).

Accordingly, it is found that an extrenely serious degree of
gravity has been establi shed.

d. Good Faith in Attenpting Rapid Abat enment

The citation was issued at 11 a.m on April 4, 1978, (Exhs.
M3, M3(a), Tr. 81). Although the citation was not term nated



until 3 p.m the sane day,
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i.e., 4 hours after issuance, the inspector testified that the
condition was abated i mediately (Tr. 85-86, 88). |In fact, both
his testinmony and the inspector's statenent reveal that the
Respondent took extraordi nary steps to gain conpliance (Tr.
88-89, Exh. M 3(b)).

Accordingly, it is found that the Respondent denonstrated
good faith in attenpting rapid abatenent of the violation

3. Ctation No. 80423, April 4, 1978, 30 CFR 56.20-3
a. Cccurrence of Violation

The mandatory standard codified at 30 CFR 56.20-3 provi des,

in part, as follows: "Mandatory. At all mning operations: (a)
Wor kpl aces, passageways, storeroons and service roons shall be
kept clean and orderly."” Inspector Glliamcited the foll ow ng

condition as violating the mandatory standard: "There was | oose
paper, conduit, enpty wire reel and a gallon glass jug in the
floor and wal kway of the electrical control roomfor the

el ectro-static precipitator” (Exh. MA4).

The control room was approximately 14 feet long and 7 feet
wide (Tr. 171). The inspector testified that it was not a work
area (Tr. 107), the inference being that it was frequented
periodi cally by enpl oyees recording the readings fromthe
i nstrument panels (Tr. 102). No one was in the control room when
t he exam nati on was made (Tr. 102).

According to the inspector, all of the debris was in front
of the control panel (Tr. 106). He testified that the wire ree
was 36 inches in diameter (Tr. 106), and 12 to 15 inches in
height (Tr. 109). It was conposed of wood (Tr. 106). The piece
of conduit was conposed of netal (Tr. 112), and, to the best of
his recollection, was approximately 24 to 36 inches in |ength.
The paper vol une consisted of 12 to 18 sandw ch bags and
approxi mately 6 pieces of newspaper (Tr. 112). Based on these
observations, the inspector deduced both that electrical work had
been performed in the area (Tr. 111), and that enpl oyees had been
using the control roomas a |lunch room (Tr. 113).

Al though M. Price classified the area as sl oppy by conpany
standards (Tr. 172), his testinony differs fromthe inspector as
to both the volune of refuse present and potential safety hazard
arising fromit. According to M. Price, a glass jug, a brown
paper bag, a Frito bag and a Coke can were present (Tr. 172). He
recal l ed the piece of nmetal conduit as being approximately 6 to 8
feet in length and |l eaning in a corner of the room (Tr. 172), not
lying in front of the control panel. He recalled the reel as
bei ng approximately 6 to 8 inches in dianmeter and 8 to 12 inches
inlength (Tr. 172), which would nake it nuch smaller than the
i nspector's recollection would indicate.

The resolution of this conflict in the testinony of the
Wi t nesses can be acconplished only by assessing their
credibility. Al though both witnesses
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were conpl etely honest and forthright in their testinony, the

i nspector's nenory, in light of all the evidence, appears nore
accurate. Accordingly, | find that Inspector Gllians
recol l ection of the nature, conposition, extent and |ocation of
the refuse in the control roomaccurately reflects the conditions
existing on April 4, 1978. Thus, it is found that the control
roomwas was not being kept clean and orderly as required by 30
CFR 56. 20- 3.

Accordingly, it is found that a violation of 30 CFR 56. 20-3
has been established by a preponderance of the evidence.

b. Negligence of the Operator

Al t hough the inspector testified that the condition would be
obvious to a foreman entering the area, he did not know whet her a
foreman actually saw it (Tr. 107-108). He had no actua
know edge as to when the debris was placed in the room (Tr. 108),
an adm ssion with particular significance as to the Respondent's
actual or constructive know edge of the presence of the sandw ch
bags, newspaper and glass jug. Since the conditions were
observed at 1:20 p.m, i.e., shortly after the enployees' |unch
period (Tr. 108), there is a substantial basis for the inference
that those materials had not been present for a sufficient period
of time for a foreman to have observed them |In fact, the
i nspector testified that there was nothing upon which to base an
opi nion as to operator negligence except the presence of the ree
and the conduit (Tr. 110-111). The presence of these two
articles dictates the comon sense concl usion that people had
been working in the area (Tr. 110-111).

However, it is found that the evidence indicates a very
m nor degree of negligence.

c. Gavity of the Violation

Gravity nmust be assessed with reference to both the
potential tripping hazards and the potential fire hazard posed by
the refuse

The inspector testified that it was unlikely that a person
would trip over the reel, but noted that the conduit posed nore
of a hazard (Tr. 109, 112). The feared injuries, at nost, ranged
froma sprained ankle to a sprained back (Tr. 101, 103). A back
sprain could result in |ost workdays (Tr. 103).

No ignition sources were present on the front of the
el ectrical panel, but an ignition source would be presented by a
bl own cable on the back of the panel (Tr. 113). However, the
i nspector could not recall any bare cables (Tr. 113).

Both the inspector's statenent (Exh. M4(a)) and the
testinmony reveal that an occurrence was inprobable (Tr. 109),
that the injury resulting fromthe violation could nost
reasonably be expected to result in no | ost workdays, and that
one wor ker was exposed to the hazard.
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Accordingly, it is found that the violation was acconpani ed
by nmoderate gravity.

d. Good Faith in Attenpting Rapid Abat enment

The Respondent abated the condition in the 40 m nutes
allotted (Exh. M4, Tr. 103-104). In fact, the inspector
begrudgi ngly adm tted that the Respondent took extraordinary
steps to gain conpliance (Tr. 109).

Accordingly, it is found that the Respondent denonstrated
good faith by attenpting rapid abatenent of the violation

4, Ctation No. 80424, April 4, 1978, 30 CFR 56.11-2
a. Ccurrence of Violation

30 CFR 56.11-2 provides: "Mndatory. Crossovers, elevated
wal kways, el evated ranps, and stairways shall be of substanti al
construction provided with handrails, and maintained in good
condition. \Were necessary, toeboards shall be provided."

Inspector Glliamcited the follow ng condition as violating
the mandatory standard: "There was no handrails around the
pl atform nor on the steps at the kiln oxygen anal yzer station
The pl atformwas approxi mately 30 i nches above the ground. A
worker will visit this station once each shift" (Exh. M5).

The kil n oxygen anal yzer station was described as a snall
isolated building atop a raised platform (Tr. 119).

The platform nore accurately characterized as an el evated
wal kway, was | ocated outside the building. It was approxi mately
5to 6 feet in width and approximately 15 feet in length (Tr.
115). It was reached by clinbing four steps (Exh. O 2).

The fact that the platformwas el evated approximately 30
i nches above the ground, in conjunction with the fact that it
provi ded access to the station, renders it an el evated wal kway
wi thin the neani ng of the subject regulation.(FOOTNOTE 3)
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Accordingly, it is found that a preponderance of the evidence
est abl i shes that the Respondent violated 30 CFR 56.11-2 in that
neither the el evated wal kway nor the stairway were provided wth
handrai | s.

b. Negligence of the Operator

The Respondent's position with respect to operator
negl i gence centers around the Respondent's alleged conpliance
with Cccupational Safety and Health Administration (OSHA)
regul ati ons. According to the Respondent, the fact that the plant
was constructed according to OSHA specifications denonstrates a
| ack of operator negligence. (Respondent's Brief, p. 6) (see
also, Tr. 173, 183). | amin partial agreenent with the tenor of
t he Respondent's argument, but | amunable to accept the
i nplication that conpliance with those standards, at the tinme the
pl ant was constructed, necessarily requires a per se finding that
negl i gence was not present. The controlling considerations when
such a defense is raised are: (1) whether the subject area
conplied with the OSHA regul ations at the time of construction,
and (2) the amount of time intervening between the term nation of
OSHA i nspections and the inspection by a Federal m ne inspector
giving rise to the subject citation. For purposes of the instant
case, it is inmportant to bear in mnd that an absence of
handrail s was present on both the el evated wal kway and the
st ai rway.

The plant was conpleted by March of 1974 (Tr. 167). The OSHA
standards in effect at that tinme pertaining to handrails around
wal kways and stairways, 29 CFR 1910.23(c) and 1910.23(d) (1973),
provi ded:

(c) Protection of open-sided floors, platfornms, and
runways. (1) Every open-sided floor or platform4
feet or nore above adjacent floor or ground | evel shal
be guarded by a standard railing (or the equival ent as
specified in paragraph (e)(3) of this section) on al
open sides, except where there is entrance to a ranp,
stairway, or fixed |adder. The railing shall be
provided with a toeboard wherever, beneath the open
si des,

(i) Persons can pass,
(ii) There is noving machinery, or

(iii) There is equipnment with which falling
materials could create a hazard.

(2) Every runway shall be guarded by a standard
railing (or the equivalent as specified in paragraph
(e)(3) of this section) on all open sides 4 feet or
nore above floor or ground |evel. \Werever tools,
machi ne parts, or materials are likely to be used on
the runway, a toeboard shall also be provided on each
exposed si de.
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Runways used exclusively for special purposes (such as
oiling, shafting, or filling tank cars) may have the
railing on one side onmtted where operating conditions
necessitate such om ssion, providing the falling hazard

is mnimzed by using a runway of not |ess than 18 inches
wi de. \Where persons entering upon runways becone thereby
exposed to machi nery, electrical equipnent, or other danger
not a falling hazard, additional guarding than is here
specified may be essential for protection

(3) Regardless of height, open-sided floors, wal kways,
pl atforns, or runways above or adjacent to dangerous
equi prrent, pickling or gal vani zi ng tanks, degreasing
units, and simlar hazards shall be guarded with a
standard railing and toe board.

(d) Stairway railings and guards. (1) Every flight
of stairs having four or nore risers shall be equi pped
with standard stair railings or standard handrails as
specified in subdivisions (i) through (v) of this
subpar agraph, the width of the stair to be neasured
clear of all obstructions except handrails:

(i) On stairways less than 44 inches wi de having both
sides enclosed, at |east one handrail, preferably on
the right side descending.

(ii) On stairways |less than 44 inches w de having one
side open, at |east one stair railing on open side.

(iii) On stairways |less than 44 inches w de having
both sides open, one stair railing on each side.

(iv) On stairways nore than 44 inches w de but |ess
than 88 i nches wi de, one handrail on each encl osed side
and one stair railing on each open side.

(v) On stairways 88 or nore inches wi de, one handr ai
on each encl osed side, one stair railing on each open
side, and one internediate stair railing | ocated
approxi mately m dway of the w dth.

(2) Wnding stairs shall be equi pped with a handrai
of fset to prevent wal king on all portions of the treads
having width I ess than 6 inches. [Enphasis added.]

In addition to the foregoing, the regulations prescribing

the construction characteristics of fixed industrial stairs
required standard railings "on the open sides of all exposed
stairways and stair platforns.” 29 CFR 1910.24(h) (1973)
(enphasi s added). Under 29 CFR 1910.24(b) (1973):
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Fi xed stairs shall be provided for access fromone structure
| evel to another where operations necessitate regul ar travel
between | evel s, and for access to operating platforns at any
equi prent which requires attention routinely during operations.
Fi xed stairs shall al so be provided where access to el evati ons
is daily or at each shift for such purposes as gaugi ng, inspection
regul ar mai ntenance, etc., where such work may expose enpl oyees
to acids, caustics, gases, or other harnful substances, or for
whi ch purposes the carrying of tools or equi pnent by hand is
normal Iy required...

As relates to the el evated wal kway, the salient provisions
of the above-quoted regulation are those requiring railings(FOOINOTE 4)
around runways(FOOTNOTE 5) and open sided floors or platforns(FOOTNOTE 6)
4 feet or nore above floor or ground level. It will be recalled
that the el evated wal kway in the instant case was 30 i nches above
ground | evel .

As relates to stairways, the above-quoted regul ations
require standard stair railings or standard handrails for every
flight of stairs having four



~147

or nore risers, (FOOINOTE 7) and, as relates to industrial stairs, on
the open sides of all exposed stairways and stair platforms. 1In the
i nstant case, neither standard was conplied wth.

These standards remained in effect after the term nation of
OSHA i nspections in 1975 (Tr. 183-184). 29 CFR 1910.23(c) and
1910. 23(d), 1910.24(b) and 1910.24(h) (1975).

Based on the foregoing, | conclude that the el evated wal kway
conmplied with the OSHA regul ations in effect both when the plant
was conpleted in 1974 and when OSHA i nspections of the plant
ceased in 1975. Although permtting this condition to exist
during the approximate 3-year tinme period between 1975 and 1978
woul d ordinarly constitute gross negligence, the reliance on the
previously applicable OSHA requirenments during that tine period
under the facts presented herein, is sufficient to reduce the
degree of negligence denponstrated by the Respondent.

Accordingly, it is found that the Respondent denonstrated a high
degree of ordinary negligence by failing to provide handrails
around the el evated platform

The stairway, however, presents a different problem because
it did not conply with the OSHA requirenents either in 1974 or at
any time subsequent thereto. Therefore, permtting the condition
to exist between 1975 and 1978 constituted gross negligence.

c. Gavity of the Violation

The fact that wal kway was exposed to the el ements indicates
that rain or other weather conditions could render it slick (Tr.
116). Logically, the sane consideration applies to the stairway.

According to the inspector, an individual could back off the
wal kway, fall 30 inches to the ground and sustain back injuries
(Tr. 114-115). However, the inspector classified an occurrence
as inprobable (Tr. 126, Exh. M5(b)), noting that how a person
fell would determ ne whether an injury would be sustained (Tr.
125-126). One person woul d have been exposed to the hazard (Exhs.
M5, M5(b), Tr. 114).
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Accordingly, it is found that noderate gravity was associ at ed
with the violation.

d. Good Faith in Attenpting Rapid Abat enment

Inspector Glliamallotted the Respondent 1 day to abate the
condition (Tr. 118-119, Exh. M5). According to M. Price, the
installation of handrails comenced i mredi ately and was conpl et ed
the next day (Tr. 174). The citation was term nated when the
i nspector returned on April 11, 1978 (Tr. 120, Exh. M5(a)).

Accordingly, it is found that the Respondent denonstrated
good faith by attenpting rapid abatenent of the violation

5. Citation No. 80425, April 4, 1978, 30 CFR 56.14-1
a. Ccurrence of Violation

30 CFR 56. 14-1 provides: "Mndatory. GCears; sprockets,
chains; drive, head, tail, and takeup pulleys; flywheels;
couplings; shafts; sawbl ades; fan inlets; and simlar exposed
nmovi ng machi ne parts which may be contacted by persons, and which
may cause injury to persons, shall be guarded.”

Inspector Glliamcited the follow ng condition as violating
the standard: "A guard was not installed around the rotating
line shaft of the fan for the dust collector |ocated in the bag
house. A worker probably wal ked by the rotating shaft once
during a shift" (Exh. M6).

The Respondent does not contend that a guard was present on
the drive shaft. Indeed, it contends in its answer that the
condition existed in an isolated area with no enpl oyee exposure.
Accordingly, it is found that the conditions described in the
citation existed as all eged.

In view of the wording of the regulation it must be
concl uded t hat exposed nmovi ng shafts nust be guarded if they may
be contacted by persons and cause injury to such persons.

As set forth in Part V(B)(5)(c), infra, addressing gravity,
the rotating line shaft could have been contacted by and caused
injury to enpl oyees of the Respondent.

Accordingly, | conclude that the condition set forth in the
citation constituted a violation of 30 CFR 56. 14-1

b. Negligence of the Operator

According to the inspector, anyone operating the equi prment
or working in the area should have observed the violation (Tr.
136). Although there is no indication as to precisely how | ong
t he Respondent had pernmitted the condition to exist, it can be
inferred that the condition had existed since the plant was
bui lt.
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M. Price did, however, state that throughout the plant numerous
covers had been placed on pulleys, sprockets and shafts, although
he did not know why a cover had not been placed on the subject
shaft (Tr. 176). |In fact, the chain drive adjacent to the
subj ect shaft was guarded (Tr. 138-140, 177). Inferences drawn
fromthis testinony indicate that at some point in tine the
Respondent undertook to provide guards for all exposed noving
machi ne parts, but that, for sone unexpl ai ned reason, the subject
shaft was not provided with a guard. Accordingly, | find that
t he Respondent denonstrated a high degree of ordinary negligence.

c. Gavity of the Violation

The Iine shaft was nounted between two pillar blocks (Tr.
133, Exh. O 1), and was between 20 to 24 inches above the fl oor
(Tr. 134, 184). The inspector estimated that the shaft rotated
at 1,800 revolutions per mnute and believed, based on
experience, that the machine was powered by a 10- hor sepower notor
(Tr. 136, 147). Al anmite fittings were present on each pillar
bl ock to permt lubrication (Tr. 147). According to the
i nspector, the shaft was accessible to all personnel walking in
the area (Tr. 134).

The inspector indicated that a guard woul d prevent |oose
cl ot hing frombecom ng wound around the rotating shaft (Tr. 133,
148), although he testified that for this to occur a burr would
have to be present on the shaft (Tr. 136). There is no
i ndication that a burr was present. Although he indicated that
wor kers wal ki ng by the shaft were exposed to the hazard (Tr.
133), both the testinony and the inspector's statenment revea
that the worker directly exposed to the hazard woul d be the one
[ ubricating the bearings inside the pillar blocks (Exh. M6(a),
Tr. 140, 147). However, the testinmony of M. Price reveals an
enpl oyee would not be required to clinb over any obstacles in
order to reach the alamte fittings (Tr. 185). It is significant
to note that the Respondent permitted | ubrication of the
equi prent without requiring its enployees to |ock out the
equi prent (Tr. 176), a practice that could greatly facilitate
injuries caused by accidentally starting the machinery.

Since an accident could result in the loss of a linb, the
i nspector classified the potential injury as permanently
di sabling (Exh. M6(a), Tr. 136-137). However, he classified an
occurrence as inprobable (Exh. M6(a)).

Accordingly, it is found that a high [evel of gravity was
associ ated with the violation.

d. Good Faith in Attenpting Rapid Abat enment

The Respondent inmmedi ately conmmenced fabricating a guard
follow ng the issuance of the citation (Tr. 135, 176). Al though
the i nspector gave the Respondent 1 day to abate the violation
(Exh. M6, Tr. 135), the guard was in place, and thus the
viol ation was abated in 1-1/2 hours (Exh. M6, Tr. 135-136).
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Accordingly, it is found that the Respondent denonstrated good
faith in attenpting rapid abatenent.

6. Citation No. 80426, April 4, 1978, 30 CFR 56.9-12
a. Cccurrence of Violation

This citation was issued when Inspector G1|Iiam observed
several pieces of refuse on the floor inside the cab of a water
truck (Exh. M7, Tr. 155, 158). The citation (Exh. M7)
describes the condition as follows: "There was |oose papers and
2 Coke cans in the floor of the water truck cab. The Coke cans
can roll under the brake pedal and prevent the operator from
appl yi ng the brakes.™

The cited standard, 30 CFR 56.9-12, provides: "Mndatory.
Cabs of nobile equi pnent shall be kept free of extraneous
materials.”

The inspector's testinony dealt mainly with the presence of
the two Coca Cola cans (Tr. 155-166). M. Price confirmed the
presence of the two cans in the truck (Tr. 183).

Accordingly, it is found that a violation of 30 CFR 56.9-12
has been established by a preponderance of the evidence in that
extraneous material in the formof two Coca Cola cans were
present on the floor of the water truck's cab

b. Negligence of the Operator

As relates to actual know edge of the violation, Inspector
Glliamadmtted that he did not know whet her the Respondent knew
of the condition (Tr. 160). The truck was stationary and nobody
was in the cab (Tr. 158, 161). 1In fact, the inspector testified
that it would be difficult for the Respondent to check each truck
every time the driver got out (Tr. 160). M. Price did not know
that the cans were present in the truck (Tr. 179).

The inspector's testinony indicates that in order to charge
t he Respondent with constructive know edge, the Respondent woul d
have to issue instructions to the drivers to keep the fl oorboards
cl ear of such refuse and conduct spot inspections to assure that
the instructions were being followed (Tr. 157). He admtted,
however, that the Respondent would have to rely, to a certain
degree, on the drivers following the instructions (Tr. 157).
According to M. Price, all drivers had been instructed to keep
all cabs free of debris (Tr. 179). Both M. Price and his
supervi sor conducted spot checks of the cabs (Tr. 179),
presumably to assure that the instructions were being foll owed.
The fact that at l|east five trucks were on the prem ses and t hat
only the subject truck had rolling material on the fl oorboard
(Tr. 159), tends to support the proposition that the Respondent
effectively enforced its rule relating to debris in truck cabs.

Accordingly, it is found that the Petitioner has failed to
establ i sh negligence by a preponderance of the evidence.
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c. Gavity of the Violation

The inspector did not recall whether there was a hunp in the
fl oorboard or whether the cans were on the driver's side or the
passenger's side of the cab (Tr. 155-156). However, he recounted
an incident in which an unnaned individual, presumably worKking
for sone unidentified conpany, was killed when a bottle rolled
under his brake pedal, preventing himfrom applying his brakes
(Tr. 156).

The "rolling bottle" exanple is not very material to the
gravity of the violation in the instant case because an al um num
Coca Cola can is nalleable (Tr. 156), whereas a glass bottle is
not. The fact that the ends of a Coco Cola can are stiff (Tr.
156), does not, standing alone, establish that one or two mashed
cans present a significant safety hazard of the type envisioned
by the inspector (Exhs. M7, M7(a)). This is especially true in
light of the fact that the cans were under the seat (Tr. 160) and
that it was not established that they could roll under the brake.

O greater significance is the fact that the truck was
stationary with nobody in the cab when the violation was cited
(Tr. 158, 161). The inspector never saw the truck nove and did
not know whether it had been operated with the Coke cans insider
of it (Tr. 161-162).

In light of this, I amunable to accept the inspector's
estimate that the occurrence of an accident was probabl e (Exh.
M 7(a)). Based on all the facts, | nust conclude that an
occurrence was highly inprobable. [If, however, an accident did
occur, one worker would have been exposed to the hazard and the
resulting injury would nost reasonably be expected to result in
| ost workdays or restricted duty (Exh. M7(a)).

Accordingly, I find that de minims gravity was associ at ed
with the violation.

d. Good Faith in Attenpting Rapid Abat enment

The inspector gave the Respondent 15 minutes to abate the
vi ol ati on, and abatenent was acconplished within the prescribed
time period (Exh. M7, Tr. 163).

Accordingly, it is found that the Respondent denonstrated
good faith in attenpting rapid abatenent.

C. History of Previous Violations

The Respondent has no history of previous violations (Tr.
5-6).

D. Size of the Operator's Business
The United Cenment Company is a wholly-owned subsidiary of

Texas Industries (Tr. 7). The size of Texas Industries' conbined
m ni ng operations (sand, gravel, cenent and crushed stone) is



rated at approxi mately
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2 mllion man-hours per year (Tr. 9-10). The size of United
Cenment Conpany is rated at approximately 250,000 man- hours per
year (Tr. 9-10). The size of the Artesia Quarry & Plant is rated
at approxi mately 250,000 nman-hours per year (Tr. 7).

E. Effect of Penalty on Operator's Ability to
Conti nue in Business

The parties entered into a stipulation that the anmount of
t he proposed penalties will not affect the United Cenent
Conmpany's ability to remain in business (Tr. 10). Any penalty
proposal computed by the Ofice of Assessnents is immterial to
the i ssues presented herein because civil penalty proceedings are
de novo proceedings. The anount of the penalty is determ ned by
the Judge solely with reference to the six statutory criteria
contained in section 110 of the Act. In this regard, it has |ong
been recogni zed that the Judge is enpowered to assess penalties
greater than those proposed by the Ofice of Assessnents. GQGay
Coal Inc., 7 IBVA 245, 84 |.D. 99, 1977-1978 OSHD par. 21, 662
(1977); A d Ben Coal Conpany, 4 IBMA 198, 82 |.D. 277, 1974-1975
OSHD par. 19,723 (1975); Buffalo M ning Conpany, 2 |BMA 226, 80
|.D. 630, 1973-1974 CSHD par. 16,618 (1973); 29 CFR 2700. 27(c)
(1978).

However, the Interior Board of M ne Operations Appeals
(Board) has held that evidence relating to whether a penalty will
affect the ability of the operator to stay in business is within
the operator's control, and therefore, there is a presunption
that the operator will not be so affected. Hall Coal Conpany, 1
| BMA 175, 79 |.D. 668, 1971-1973 OSHD par. 15,380 (1972). | find
therefore, that penalties otherw se properly assessed in this
proceeding will not inpair the operator's ability to continue in
busi ness.

VI. Conclusions of Law

1. United Cenent Conpany and its Artesia Quarry & Pl ant
have been subject to the provisions of the Federal Mne Safety
and Health Act of 1977 at all times relevant to this proceedi ng.

2. Under the Act, the Administrative Law Judge has
jurisdiction over the subject matter of, and the parties to, this
pr oceedi ng.

3. Fornmer MSHA inspector Clyde H Glliamwas a duly
aut hori zed representative of the Secretary of Labor at all tines
rel evant to this proceedi ng.

4. The violations charged in Ctation Nos. 80422 through
80426 are found to have occurred as set forth in Part V, supra.

5. The Petitioner has failed to establish the violation
charged in Citation No. 80421 by a preponderance of the evidence.

6. Al of the conclusions of law set forth in Part V,



supra, are reaffirmed and incorporated herein.
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VII. Proposed Fingings of Fact and Concl usi ons of Law

The Respondent filed a posthearing brief, the Petitioner did
not. Such brief, insofar as it can be considered to have
cont ai ned proposed findings and concl usi ons, has been consi dered
fully, and except to the extent that such findings and
concl usi ons have been expressly or inpliedly affirmed in this
decision, they are rejected on the grounds that they are, in
whole or in part, contrary to the facts and | aw or because they
are immaterial to the decision in this case.

VII1. Penalty Assessnent
Upon consideration of the entire record in these cases and

the foregoing findings of fact and conclusions of law, | find
that the assessnment of a penalty is warranted as foll ows:

30 CFR
Citation No. Dat e St andard Penal ty
80422 4/ 4/ 78 56. 16-5 $ 75.00
80423 4/ 4/ 78 56. 20-3 40. 00
80424 4/ 4/ 78 56.11-2 150. 00
80425 4/ 4/ 78 56.14-1 100. 00
80426 4/ 4/ 78 56.9-12 25.00
$390. 00

ORDER

Accordingly, the oral determ nation made at the hearing
granting the Petitioner's notion to dismss the petition as
relates to Citation No. 80420 is hereby REAFFIRVED, and the
citation is herew th VACATED

IT IS FURTHER ORDERED that the petition be DI SM SSED as
relates to Citation No. 80421, and the citation is herewith
VACATED.

IT 1S FURTHER ORDERED t hat the Respondent pay civi
penalties in the ambunt of $390 within 30 days of the date of
t hi s deci sion.

John F. Cook
Admi ni strative Law Judge

~FOOTNOTE 1

The Petitioner noved, at the close of its case-in-chief,
to dismss the petition as relates to Citation No. 80420. The
nmoti on was thereupon granted (Tr. 60-61).

~FOOTNOTE 2

At the close of MSHA' s case-in-chief, the Respondent noved
to dismss the petition as relates to Citation No. 80421 on two
grounds: First, counsel for the Respondent argued that no



evi dence had been presented to establish that any enpl oyee had
ever used any type of netal bar in the transfer station. Second,
t he Respondent argued that the so-called "7 foot rule" was
arrived at arbitrarily and that operators cannot be bound by
unwitten requirenents.

However, the evidence contained in the record at the
time the notion was nmade established a prinma facie case as to the
al l eged violation and was sufficient to withstand a notion to
dismss. The inspector testified as an expert witness that a
metal rod, approximately 6 feet in length and 1 inch in dianeter,
woul d be required to renove a bl ockage fromthe chute at the
transfer point. The existence of such expert testinony supported
the inference that unguarded |ight bul bs | ocated approxi mately 7
feet above the floor presented a shock hazard. On the basis of
this, it was inmaterial that an informal "7-foot rule" happened
to exi st because reliance on it was unnecessary to sustain the
finding of a violation. Additionally, the fact that the inspector
testified as an expert witness was sufficient at the stage of the
case to support an unrebutted opinion that a netal rod of the
speci fied di mensi ons woul d be needed to alleviate a bl ockage.

Accordi ngly, based on the evidence in the record when
the noti on was made, the Respondent's notion to disnmiss is
DENI ED

~FOOTNOTE 3

In this regard, the exi stence or nonexi stence of the
so-cal l ed "30-inch regional rule" (Tr. 123-125, 172-173), is
imuaterial to the finding of a violation. It is unnecessary to
deci de, assuming that such a rule had been devel oped informally
anongst the inspectors, whether all wal kways 30 i nches above the
ground require handrails per se. |In the instant case, reliance
on such an informal rule is unnecessary to find a violation
because the height of the platformand the nature of its use
dictate that handrails shoul d have been present.

Additionally, the fact that toeboards were not provided
(Tr. 117, 130) is immterial since their absence is not alleged
in the citation.

~FOOTNOTE 4
29 CFR 1910.21 (1973), sets forth the foll ow ng
definitions:

"(a) As used in [01910.23, unless the context requires
ot herwi se, floor and wall opening, railing and toe board terns
shal | have the meani ngs ascribed in this paragraph

* * * * * * *

(3) Handrail. A single bar or pipe supported on
brackets froma wall or partition, as on a stairway or ranp, to
furni sh persons with a handhold in case of tripping.

* * * * * * *

(6) Standard railing. A vertical barrier erected
al ong exposed edges of a floor opening, wall opening, ranp,

platform or runway to prevent falls of persons.
* * * * *

* *

(8) Stair railing. A vertical barrier erected al ong
exposed sides of a stairway to prevent falls of persons.”



~FOOTNOTE 5

The term "runway," as used in 29 CFR 1910.23 (1973), is
defined at 29 CFR 1910.21(a)(5) (1973), which provides the
fol | owi ng:

"Runway. A passageway for persons, elevated above the
surroundi ng floor or ground |evel, such as a footwal k al ong
shafting or a wal kway between buil dings."

~FOOTNOTE 6

The term"platform" as used in 29 CFR 1910.23 (1973), is
defined at 29 CFR 1910.21(a)(4) (1973), which provides the
fol | owi ng:

"Platform A working space for persons, elevated above

t he surroundi ng fl oor or ground; such as a bal cony or platform
for the operation of machinery and equi pnent."

~FOOTNOTE 7

The regul ations contain no definition of the term"riser"
applicable to 29 CFR 1910.23 (1973). Cuidance as to its neaning
under that section is provided by 29 CFR 1910.21(b)(7) (1973),
whi ch provides the foll ow ng:

"(b) As used in [001910.24, unless the context requires
otherw se, fixed industrial stair ternms shall have the neaning
ascribed in this paragraph.”

* * * * * * *

(7) Riser. The upright nmenber of a step situated at
the back of a lower tread and near the |eading edge of the next
hi gher tread."



