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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. MORG 79-26-P
PETI TI ONER A. O No. 46-05452-03001
V. No. 1 Strip Mne

COALTRAI N CORPORATI ON,
RESPONDENT

CORDER

The captioned petition for assessment of civil penalties was
filed on Novenmber 22, 1978, and answered by the operator in a
letter filed on Decenber 21, 1978. Upon the operator's failure
to fully conply with the requirenents of the Pretrial Oder of
May 1, 1979, a default order issued assessing as final the
reduced penalties recommended by counsel for the Secretary in his
pretrial response filed May 25, 1979. The Conmi ssion directed
the matter for review sua sponte, found there was no default, and
by deci si on of Novenmber 30, 1979 remanded the matter to the
Presi ding Judge for further proceedings. On January 17, 1980,
counsel for the Secretary responded to the order of Decenber 11
1979 directing that he address the defenses and mtigating
ci rcunst ances rai sed by the operator

An i ndependent eval uati on and de novo review of the parties
subm ssi ons discloses that there is no dispute as to the materi al
facts, and that the record supports the follow ng findings of
fact and concl usi ons of | aw

1. Citation No. 015441 alleges failure to provide a
wor ki ng, audi bl e reverse alarmon a front end | oader as
required by 30 CFR 77.410. The operator admits the
fact of violation, but asserts in mtigation that the
machi ne operator was the only person allowed in the pit
so as to assure that no m ner woul d possibly be harned
by the lack of an alarm Counsel for the
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Secretary does not dispute this. Thus, the record support
a finding that the violation occurred as charged, that the
operator was ordinarily negligent, and that the violation
was non-serious. Accordingly, and after considering the
other statutory criteria, | conclude that a penalty of
$100.00 is warranted for the violation found.

2. Ctation No. 015478 alleges failure to provide an
approved sanitary toilet facility in a location
convenient to the worksite as required by 30 CFR
71.500. The operator denies that a violation occurred,
and mai ntains that a conpl ete i ndoor bat hroom was

| ocated within 50 feet of the haul age road leading to
the worksite. The operator further clains that these
facilities were approved by a previous inspector, and
that they were al so subsequently approved by the

i nspector who issued the instant Gtation. Counsel for
the Secretary does not deny this, but states nerely
that "the manner of conpliance does not negate the

exi stance of the violation," thus suggesting that a

vi ol ati on occurred solely because the facilities were
not approved by the inspector at the tinme he issued the
citation, notw thstandi ng his subsequent approval of
the sane facilities. | reject this contention. The
record supports a finding that toilet facilities were
provided in accordance with the requirenents of the
standard, and the citation should accordingly be
vacated and the petition dismssed as to this charge.

3. Citation No. 015479 alleges failure to provide
berms or guard on the outer bank of an el evated roadway
as required by 30 CFR 77.1605(k). Counsel for the
Secretary asserts that although the I ack of berns or
guards can create a serious risk of injury or death if
equi pmrent were to topple fromthe roadway, the operator
was not negligent because wi nter snows had washed out
the existing berns. The operator does not deny the fact
of violation, but asserts that there were ruts nmade by
the trucks at least 12 inches deep for the entire

| ength of the roadway. Thus, the record supports a
finding that the violation occurred as charged and t hat
the violation was serious, but that the operator was
not negligent since the condition was beyond its
control. Accordingly, and after considering the other
statutory criteria, | conclude that a penalty of
$100.00 is warranted for the violation found.
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4. Citation No. 015480 alleges failure to provide first
aid equi pnent at or near a working place as required by
30 CFR 77.1707(a). Counsel for the Secretary asserts
t hat al though the operator was negligent in failing to
provi de such equi pnent, it is unlikely that serious
injury or death would result fromthe violation. The
operator does not deny the fact of violation, but states
that the inspector arrived shortly after m ners had noved
to a new work site and that first aid equi pnent was | ocated
five mnutes away at a previous site. Counsel for the
Secretary does not dispute this. Thus, the record supports
a finding that the violation occurred as charged and t hat
t he operator was negligent, but that the violation was
non-serious. Accordingly, and fter considering the other
statutory criteria, | conclude that a penalty of $50.00 is
warranted for the violation found.

5. Citations Nos. 015481 and 015483 allege failure to
post safety regul ations in conspicuous |ocations

t hroughout the mne as required by 30 CFR 77. 1708.
Counsel for the Secretary maintains that this failure
could result ininjuries to the mners, and that the
operator should be aware of the requirenment and was
therefore ordinarily negligent. The operator maintains
that the subject mne enploys only five mners and that
the safety regul ations were posted at the conpany
garage where all personnel saw them each day. Since

t he standard apparently contenpl ates that safety
regul ati ons be posted at nore than one conspi cuous
location, | find that the violations alleged did in
fact occur. However, the record supports further
findings that the operator did in fact have the safety
regul ati ons conspi cuously posted at one place, and that
the violations are purely technical in nature involving
no negligence on the part of the operator

Accordingly, and after considering the other statutory
criteria, | conclude that a penalty of $5.00 is
warranted for the two violations found.

6. Citation No. 015487 all eges that conpressed gas
cylinders were Iying on the ground and not secured in a
safe manner as required by 30 CFR 77.208(d). Counse
for the Secretary nmaintains that failure to protect and
secure these cylinders could result in serious injury,
and that the operator was ordinarily negligent since
the condition was obvious. The operator does not deny
the fact of violation, but asserts that the cylinders
were enpty and not in use. Thus, the record supports
findings that the violation occurred as charged, that
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the operator was ordinarily negligent, and that the condition
was non-serious and renote in that the only hazard presented
was one of falling or tripping over the cylinders. Accordingly,
and after considering the other statutory criteria, | conclude
that a penalty of $25.00 is warranted for the violation found.

| further find that because there is no triable issue
of fact, an evidentiary hearing is unnecessary to a
prompt, just and practical disposition of this matter
Reliable Coal Co., 1 IBVA 50, 65 (June 10, 1971);
Mtchell v. National Broadcasting Co., 533 F.2d 265,
271 (2d Cr. 1977); Bell Tel ephone Conpany of Pa. v.
FCC, 503 F.2d 1250, 1267 n. 25 (3rd Cr. 1974), cert.
den. 422 U S. 1026, reh. den. 423 U S. 886 (1975).

Accordingly, it is ORDERED that on or before Wdnesday,

February 13, 1980, the parties SHOWN CAUSE why the foregoi ng
findings as to liability and the penalties warranted shoul d not
be entered as the decision and order of the Presiding Judge in

this

matter with respect to the seven citations in question

Joseph B. Kennedy
Admi ni strative Law Judge



