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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-396- PM
PETI TI ONER A.C. No. 05-00354-05010
V. dimax M ne

CLI MAX MCOLYBDENUM COVPANY,

RESPONDENT
DEC!I SI ON
Appear ances: Thomas E. Korson, Esq., Assistant Solicitor, Mne

Safety and Health Administration, U S. Departnment
of Labor, for Petitioner R chard W Manni ng and
Katherine Vigil, dimx Ml ybdenum Conpany, Gol den
Col orado, for Respondent

Bef or e: Judge Lasher

Thi s proceedi ng arose under section 110(a) of the Federa
M ne Safety and Health Act of 1977. A hearing on the nerits was
held in Denver, Colorado, on January 3, 1980, at which both
parties were represented by counsel. After considering evidence
submtted by both parties and proposed findings of fact and
concl usi ons of | aw proffered by counsel during closing argunent,
| entered a detailed opinion on the record.1 It was found
that the violation charged in the withdrawal order did occur. M
oral decision containing findings, conclusions and rationale
appear below as it appears in the record aside from m nor
corrections in grammar and punctuation:

This penalty proceedi ng arose upon the filing of a
petition for assessnment of civil penalty by the
Departnment of Labor on March 5, 1979, in which the
Governnment seeks a penalty agai nst the Respondent,

d i max Mol ybdenum Conpany, for causing or permtting a
condition or practice described in Gtation No. 331766
whi ch was issued by inspector James L. Atwood on August
2, 1978, and which is nore particularly described as
follows: "The ore pass in 3180-9 stopes, subdrift
F-finger, was not provided with a bunper bl ock or berm
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Mobi | e preparation crews use this ore pass for a dunping
| ocation."”

The standard involved is that provided in 30 CFR
57.9-54 which provides as part of sonme 73 specific
| oadi ng, hauling, and dunping safety requirenents which
are applicable generally to surface and under ground
m nes that: "Berms, bunper bl ocks, safety hooks, or
simlar means shall be provided to prevent overtravel
and overturning at dunping |ocations."

At the outset, it is found, based upon stipul ation
provi ded by counsel, that this is a |large nmne having a
payroll of sonme 1,500 underground enpl oyees and a daily
producti on of nol ybdenum of 25,000 to 28,000 tons. It
is also found that Respondent had a prior history of
122 previous violations. Since | do not know during
what period of tinme that is involved, | make no
specific finding with respect to that el ement.

The parties stipulated that paynment of the proposed
penal ty of $106 woul d not affect Respondent's ability
to continue in business. | so find and, in addition
find that in view of the Respondent's size and that
Respondent is itself a division of AMAX, Inc., that it
woul d be able to pay a nuch higher penalty including
the maxi mum penalty in this case without affecting its
ability to continue in business.

Final |y, based upon the expressed stipulation of the
parties, | find that the Respondent, after being served
with the citation involved here, proceeded in good
faith to achieve rapid conmpliance with the safety
standard cited in the citation by providing a berm at
the site allegedly in violation

In terms of issues, the general issues are, of course,
whet her or not a violation did occur and, if so, what
degree of negligence, if such exists, and what degree
of seriousness should be attributed to the Respondent
and the condition respectively.

The primary issue in this case is a | egal one which
ari ses out of the proper interpretation which should be
pl aced on the safety standard cited, 30 CFR 57.9-54.
More particularly, the question is whether the coverage
of this regulation applies when dunping is not actually
going on. The issue of the construction to be given
the regul ati on comes up based upon the defenses
asserted by Respondent in this proceeding, the chief
and secondary supporting argunments of such a defense
bei ng that berns
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are not required around finger openings except when
dunping is going on and that the Respondent had a practice
of using berns when dunping actually was in progress.
Respondent contends that there was no dunping in progress
when the alleged violation was observed by the inspector
on August 2, 1978, and that its enpl oyees were instructed
to use berns when carrying on dunping, and other simlar
contentions which relate back to the primary construction
of the regulation which it urges.

Turning now to the evidence, the inspector testified
and I find that on August 2, 1978, the opening
reflected on Exhibit R-2, which sonetinmes has been
referred to as the "ore pass,” but generally called the
"F-finger," was not filled up; that it was irregular in
shape; that it was approximately 8 feet across (the
Respondent contends the sanme was approximately 7-1/2
feet across) and that it was sone 31 feet deep

I find, based upon the inspector's testinony and that
of Respondent's wi tness, Dick Robush, that the depth of
the finger was approximtely 23 feet, the first half of
whi ch was strai ght down and the second hal f of which
sl oped of f at an angle of approximately 45 degrees. As
reflected on Exhibit R 1, the finger extended from
subdrift F down to an area sonetines referred to as the
sl usher drift area.

| would footnote that I would refer to the ore pass as
t he actual opening or top of the hole through which the
ore was dunped into the finger

I find that on August 2, 1978, the ore pass and the
finger was not filled up. For all intents and purposes
it was enpty. | also find that the subdrift reflected
on Exhibit R-1 and in which the ore pass was | ocated
was used as a trailway, that the ore pass abutted on
one side a wall of the subdrift, that there was a
3/ 4-inch henmp rope suspended fromthe sides which hung
approximately 3 feet off the ground and which had a
sway in it which at the bottom was approxi mtely
three-fourths of a foot off the bottom Part of the
rope was out over the open hole.

At the time the inspector observed the condition there
were equi pnent tracks inprinted in the bottom of the
materi al which constituted the floor of the area, nost
of which followed the direction of the trailway and
some of which were in the direction of the ore pass,
the cl osest of which were some 3 to 4 feet away from
the edge of the ore pass. | amunable to find when
these tracks were made or by which specific type of
nobi | e equi prent the tracks were left.
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| find that there was a sign in proxinmty to the
all egedly violative condition which said "Danger--No Manway,
and that the area in which the ore pass was | ocated could at
ti mes becone, as the inspector described it, snmoky as a
result of blasting which could take place in the mne at
di stances ranging from 100 yards to 1 nile fromthe subject
ar ea.

In this connection, | also find that while such snoky
or dusty condition could in the abstract affect
visibility to what extend the same woul d be affected
cannot be found on this record and, further, that there
was no such condition on the day the alleged violation
was observed

I find that when the citation was issued at 8:50 a.m,
the first or nmorning shift was in progress, that no
dunpi ng was carried on on the norning shift, and that
the | ast dunpi ng which occurred into the finger in
guestion through the subject ore pass occurred on
August 1 during the swing shift (between 3:30 and 11: 30

p.m).

| find that the ore pass and finger in question, both
parts of the sane thing, had prior to August 2, 1978,
been used as a dunping | ocation and woul d have been
used as a dunping |ocation subsequent to such date.
The nmeaning of this finding is that actual dunping had
occurred at such site and woul d have occurred at such
site subsequent to the issuance of the citation
| specifically find that on August 2, 1978, there was
no berm bunper guard, or other suitable neans or
material present at the site in question which would
have prevented the overtravel of vehicles or
overturni ng of vehicles--overtravel being a vehicle's
going too far and going into the opening of the ore
pass.

At the time the citation was issued, the only nobile
equi prent in the general area depicted on Exhibit R 2
were two | oaders, a 1-yard | oader and a 5-yard | oader
The 1-yard | oader was sone 16 feet long, 5-1/2 feet
high and 4-1/2 feet wi de, and the 5-yard | oader being
some 26 feet long, 6 to 7 feet high, and 8-1/2 feet
wi de.

In this connection, | also find that, based upon the
i nspector's testinmony, so-called "Wagner nuckers"--a
vehi cl e used for hauling which approxi mates the size of
a standard-size autonobile running on four wheels and
powered by a diesel engine--constituted the majority of
Respondent' s nobi |l e equi pnent operating in the area.
As | have noted, the tracks found in the area cannot be
attributed to any
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specific piece of equipnment including the Wagner mucker
or the | oaders previously described.

There were approximately four enpl oyees working in the
general area depicted on Exhibit R 2 on August 2, 1978.
It woul d have been inpossible for the two | oaders to
proceed as depicted on Exhibit R 3 fromthe 400
production drift past the subdrift 22 into 3160
crosscut, and get closer than 7 feet to the ore pass
opening. On the other hand, equipnment could have
directly turned into subdrift 22 and have been exposed
to the hazard presented by the unfilled ore pass
openi ng, which was not protected by a berm bunper
guard, or other suitable neans or material to prevent
overtravel or overturning.

Based upon the foregoing specific findings of fact, |
make these following ultimate findings of fact: On
August 2, 1978, when the citation was issued, no
dunpi ng was bei ng conducted at the ore pass in
guestion; the ore pass described in the citation was
not protected in accordance with the specific
requi renents of the regulation cited, 29 CFR 57.9-54,
in that no berns, bunper blocks, safety hooks, or
simlar nmeans were provided to prevent overtravel and
overturning; the ore pass and finger shown on Exhi bit
R-3 was used for dunping, even though at the specific
time the inspector observed the sane, dunping was not
actually in progress; the ore pass in question
constituted a very serious hazard to enpl oyees wor ki ng
or traveling in proximty to it due to its depth, its
| ocation--adjacent to a travelway, the condition of the
protective rope--insofar as the same was not fastened
properly, the possibility of inpaired visibility, and
all despite the precaution taken by managenent
personnel in putting up a sign entitled "Danger--No
Manway. "

Si nce Respondent had ot her signs, sonme of which were
nore specific than the sign in question such as the
ones which said "Danger--COpen Finger" and one which
said "Danger--QOpen Oe Pass,” | find it possible that a
sign whi ch says "Danger--No Manway" might |ead an
enpl oyee into the belief that there was no danger from
an open finger or an open ore pass. That is, by having
speci fic signs which describe specific dangers, a
(less) specific sign mght be counterproductive.
However, those are in ny judgnment ninor considerations
in conparison to the major considerations upon which
(rests) nmy finding that the condition was a very
serious hazard.

In this sense and in this respect, | fully credit the
testinmony of the inspector that in the event of an
overturn of equipnent, a fatality would probably occur
There was
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really no challenge to this evidence with respect to
seriousness. The general description of the condition
itself would lead ne to find the sanme absent the inspector's
testi nmony.

| turn nowto the primary question which is the
construction of the regulation. | first note that it's
a long-established principle of mne safety |aw that
anbi guous provisions of the aw are to be construed
liberally so as to enhance the safety aspects of the

| anguage. | construe that to mean that if there is an
anbiguity, a regulation should be construed liberally
to pronote health and safety. However, | find no

anbi guity whatsoever in this regul ation

I"mgoing to be very explicit in saying | find the
argunent of Respondent that the regul ati on should be
l[imted to only those tinmes when dunping is going on to
be wi shful thinking at best and very cynical at worst.
This regul ati on says that berns, bunper bl ocks, or
simlar nmeans shall be present at dunping |ocations.

Is an open hole in the ground 7-1/2 feet long a
"dunpi ng | ocation"” only when dunping is in progress
when it's (been) used for dunmping within some 15 to 20
hours before it's seen to present a very serious
violation? |Is a piano that's not in use not a piano
because there's no nusician sitting there playing it?

This site was used shortly before this violation was
di scovered as a dunping place and was intended to be
used as a dunping place subsequently. The regul aton
does not say that berms, etc., shall be provided while
dunping is going on. It says it shall be used at
"dunpi ng locations.” In ny judgnent, if there was ever
a dunping location, this was it, since it was one that
was used very shortly before the violation was found.
It woul d be inpossible to enforce such a regul ation
absent having an inspector present at every single such
| ocation 24 hours a day, because you would then get
down to where soneone would say, "Well, it wasn't a
dunping |l ocation, we were using it for ventilation or
some ot her purpose at the time the violation was
di scovered. "

This regulation is not just for the benefit of the
enpl oyees actually engaged i n dunpi ng at sone
particular tinme. The hazard is to anybody that happens
to be going along there at any time whether dunping is
going on or not. The hazard is for a piece of
equi prent to overturn or to fall into that hol e whether
or not it's in the process of dunping. Are we to
discrimnate and limt the protection afforded by such
a regul ation, the hazard
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which it is designed to protect being so obvious, in such a way?

I find no anbiguity whatsoever and I am surprised at
the position that the Respondent has taken which, as it
has pointed out, has resulted in a practice wherein the
bernms are taken away after the dunping is over. |
find, in that connection, |Inspector Atwood' s testinony
that it was not possible for the berns to have been
renoved without |eaving traces of their presence, to be
credible. Although | credit this testinony, | do not
find it necessary to make an express finding of fact in
resolving the ultimate issue in this case. Mire
specifically, | do not find it necessary to determne
whet her there was a bermthere or not at the tine the
dunpi ng occurred the previous day or other tinmes when
dunpi ng occurred. The fact this hole was present at
8:50 a.m on August 2, 1978, presenting a hazard as it
did without the berns or other simlar neans of
protection constitutes a violation, and | so find.

The remai ning question is whether or not, in permtting
the violation, the Respondent was negligent. The facts
of this case indicate that this was a willful act. |'m
not saying it was a willful violation. It was a
willful act on the part of the Respondent based upon
its understanding that it was in conpliance with the
regul ati ons.

The negl i gence aspect of the case is not susceptible to
bei ng anal yzed in terns of the normal precepts of
negligence law. | do accept the Respondent's statenent
that in this case it had a sincere good faith belief
that it was not violating the standard in question. |
thus find that it is not a willful violation. [If |
found a willful violation, 1'd have to refer this for
crimnal action.

Analyzing it in terms of willfulness, | would therefore
find that the willfulness is excused by the good faith
belief--and what | believe to be m staken belief--that
they were not in violation. This would, therefore, in
nmy judgnent equate with a | ow degree of negligence were
we to anal ogize it to negligence.

Summing up then, | find that this is a large mne
operator. | find that, based upon the history of
previous violations, there is no reason to increase any
penalty. | find that the penalty that I'mto assess
will not interfere with Respondent's ability to
continue in business. | have found this to be a very

serious violation which was attributable to the
Respondent's good faith belief that it was in
conpliance with the standard. And | footnote that I
make such
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finding even though I don't find much anbiguity or any
anbiguity in that standard nyself. Standing in sone
mtigation is the fact that Respondent proceeded rapidly
to abate the violation found. Wighing all those factors
and again noting that |I had found either wllful ness or
gross negligence I would have given a penalty close to
t he maxi mum which is $10,000 in this case, a penalty of
$1,500 i s assessed. Respondent is directed to pay the
same within 30 days of issuance of ny subsequent witten
deci sion which will incorporate the oral decision which
| have placed on the record.

CORDER

Respondent, dinmax Ml ybdenum Conpany, is ORDERED to pay a
penalty of $1,500 to the Secretary of Labor within 30 days from
the issuance date of this decision

M chael A. Lasher, Jr.
Judge

~FOOTNOTE 1
Tr. 127-139.



