CCASE:

SCL (MSHA) V. PONTI Kl COAL
DDATE:

19800211

TTEXT:



~368

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. Pl KE 78-420-P
PETI TI ONER A. C. No. 15-08413-02012V

Pontiki No. 1 M ne
V.

PONTI KI COAL CORPORATI ON,
RESPONDENT

DECI SI ON

This matter is before nme for reassessnent of penalties for
violations involved in three withdrawal orders after reassignment
of judges pursuant to remand by the Conm ssion's decision of
Cct ober 25, 1979. The Administrative Law Judge who originally
heard and decided this matter has since retired. He found the
viol ations occurred as alleged. However, for failure of the
Secretary's proof, he vacated the three section 104(c)(2) orders
in question and mtigated penalties for the reason that the
orders had been vacat ed.

Inits reversal and remand, the Conm ssion specifies only
that the reassessnent be nade wi t hout consideration of the
vacated orders as a mitigating factor.(FOOTNOTE 1) | therefore adopt
the original judge's findings with respect to the six statutory
criteria and incorporate such findings by reference. ( FOOTNOTE 2)
Al t hough the original judge indicated that the penalties were
being "mtigated due to the fact that the orders involved (were)
vacated" the extent to which such reduction was carried was not
descri bed or shown. |In these circunstances, ny assessnents wll
be de novo, that is, an independent eval uation of proper
penal ti es--based, however, on the penalty assessnent factors
found by the original judge.

It should be further noted that (a) while this Respondent
was a very large coal operator in 1977, it was not one of the
giants of the industry
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(Tr. 7-9), or affiliated with one of the giant coal - produci ng
groups, (FOOTNOTE 3) and (b) no injuries or fatalities were invol ved
in any of the violations.( FOOTNOTE 4)

Respondent is assessed the follow ng penalties:

O der No. Dat e Section Penal ty
1 TE 12/ 05/ 77 30 CFR 75. 316 $ 250
1 W 12/ 05/ 77 30 CFR 75. 316 1, 250
2 FDG 12/ 06/ 77 30 CFR 75. 200 4,500
$6, 000
ORDER

IT 1S ORDERED t hat Respondent pay to the Secretary of Labor
the sum of $6,000 within 30 days fromthe date of this decision.

M chael A. Lasher, Jr.
Judge

~FOOTNOTE 1

The Judge's finding that the violations occurred as
charged by MSHA, and his findings with respect to the statutory
criteria were not disturbed.

~FOOTNOTE 2

These findings are summarized in his witten decision of
February 9, 1979, at page 20, Finding Nos. 3 through 8, and are
i ncorporated herein by reference.

~FOOTNOTE 3

See (Keystone Coal Industry Manual, (MGawH I, 1977),
pages 546, 756, and 757, indicating that in 1977 Pontiki was in
Cass 4 of a 10-class spectrumw th annual coal production under
1 mllion tons, that the largest group with which it was then
affiliated was in Class 1 (the largest class) w th annual
production of 3 mllion tons or nore, and that such group was not
one of the top 15 coal - produci ng groups in 1976.

~FOOTNOTE 4

Respondent' s appeal to the United States Court of Appeals,
D.C. Circuit, was voluntarily w thdrawn and di sm ssed on January
30, 1980.



