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Docket No. SE 79-110 was originally assigned to nme. The
other |isted docket nunbers were subsequently consolidated with
SE 79-110 because of the simlar parties and issues. Wile al
of the files do not contain identical docunments, Respondent's
nmoti on for sunmary deci si on and supporting papers, together wth
MSHA' s opposition and supporting affidavit, are applicable to al
of the consolidated cases. After the notion was filed and
briefed, the
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parties entered a stipulation resolving all factual disputes and
submtted the matter for decision on the stipulation and further
briefing. By submitting the stipulation and further briefing
based t hereon, Respondent has abandoned its notion for sunmary
decision. This decision is therefore based on the stipulation and
argunents. Al so, there is another sizable group of cases which
have been consol i dated under the caption Secretary of Labor v.
North Anerican Coal Corporation, et al., Docket Nos. LAKE 79-118,
et al., which involve the identical issue although facts were not
stipulated in those cases.

The question before me is whether there is a valid and
enforceabl e respirabl e dust standard. On June 28, 1974, in
Secretary of Labor v. O ga Coal Conpany, Docket No. HOPE

79-113-P, | issued a decision in which | held that "there is not
now and never has been a valid enforceable respirabl e dust
program* * *" (Dec., p. 2). | had previously made a simlar

ruling in VBHA v. B.B.W Coal Conpany, Docket No. PIKE 76-149-P
on January 9, 1979. Those rulings were made w thout the benefit
of briefing and | think it is necessary that | reexam ne the
matter at this tine.

Respirabl e dust, is an extrenely inportant part of both the
1969 and 1977 M ne Acts. Respirable coal mne dust causes coa
m ners pneunoconi osis or black lung, and it has been estinated
that 173,000 miners and 333,000 survivors are receiving black
| ung conpensation fromthe Federal CGovernnent (see statenent of
John A, Breslin contained in Bureau of Mnes' Information
Circul ar 8753 published in 1973). It is because | consider it
such an inportant programthat | have been disturbed by the way
the Bureau of M nes, MESA, and MSHA have dealt with that program

I first considered respirable dust in a decision issued on
July 9, 1973, in Valley Canmp Coal Conpany, Docket No. MORG
72-88-P. | was unsatisfied with the quality of the proof offered
in the respirable dust violations and rejected the evidence as
bei ng unconvi nci ng. Subsequently, the Board of M ne Operations
Appeal s decided the Castle Valley M ning Conmpany case, 3 IBMA 10
(January 25, 1974), in which it held that a conputer printout,
standi ng al one, would establish a violation of the respirable

dust standard. | next considered respirable dust in Eastern
Associ at ed Coal Corporation, Docket Nos. MORG 73-131-P et al.
(Decenber 16, 1974). |In that case, | heard experts from MESA' s

respirabl e dust |aboratory in Pittsburgh, as well as the
testinmony of Dr. Corn, who had done extensive research in
connection with respirable dust. It was during the course of
those hearings that | |earned that MESA had been conpletely
ignoring the statutory definition of respirable dust since the
i nception of the program Instead of attenpting to nodify its
equi prent or work out some conversion factor, NMESA chose to
pretend that Congress had not defined respirable dust as only
those dust particles of 5 microns or less in dianeter. The
evi dence clearly established that MESA had been counting, as
respirable coal mne dust, particles not only in excess of 5
mcrons in dianmeter, but also in excess of 10 microns in
diameter. | amattaching as Appendi x | excerpts from ny opinion



in that case which describe the dust-collecting instrunents and
the procedure at the Pittsburgh | aboratory.
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The Interior Departnent's Board of M ne Operations Appeal s
eventual ly ruled that the respirable dust procedures were invalid
because MSHA had col |l ected, and counted as respirable coal mne
dust, particles which did not neet the statutory definition of
respirabl e dust. Eastern Associated Coal Corporation, 7 |BVA 14
(1976), and 7 I BMA 133 (1976). Again, instead of attenpting to
nodi fy its equi pment, MESA sought, and obtained an order fromthe
Secretary of the Interior staying the effect of the decision of
the Board of M ne Operations Appeals. Such an appeal to the
Secretary was not provided for in the published rules of the
Department and, in my opinion, would not have survived a court
test, but the stay was eventually dissolved and the Board's
opi ni on becane final

The gol den opportunity for the enforcenment branch canme on
Novermber 9, 1977, when Congress elimnated the statutory
definition of respirable dust in the old Act and anended section
202(e) of the Act to read: "References to concentrations of
respirable dust in this title mean the average concentration of
respirabl e dust nmeasured with a device approved by the Secretary
and the Secretary of Health, Education and Welfare."” Wiile this
is not a definition of respirable dust, it does appear to give
the Secretary of Labor and the Secretary of Health, Education and
Wel fare the opportunity to establish a definition of respirable
dust based on the size and type of dust which certain equi pnent
collects. The Solicitor has taken the position that because
section 202(e) of the Act becane effective before the other
sections of the Act, the definition of "Secretary" contained in
the 1977 Act as the Secretary of Labor was not effective and that
therefore, "Secretary” in section 202 nmeans the Secretary of the
Interior. The argunent goes on that since the Secretary of the
Interior and the Secretary of Health, Education and Wl fare
approved certain devices for the collection of respirable dust
back in the 1970, Congress intended to ratify that 7-year old
agreenment and define as respirable dust anything collected by the
MRE or the personal sanpling device. This is obviously a
contrived piece of backfilling because at no tinme has NMSHA or
MESA or anyone el se contended that the oversized particles
coll ected by both of these pieces of equi pment was respirable
dust. To do so would be to contravene the sworn testinony of the
experts in the field and woul d be despite the "Report to the
Senate Committee on Labor and Public Welfare", issued Decenber
1975 and the Report of W G Courtney, research supervisor, dust
control and |ife support group, dated Novenber 29, 1974. The
latter contains the follow ng statenents.

* * * * * * *

3. Sanpler precision. MESA enforces the dust standard
by stipulating that (1) the conpany use approved
personal sanmplers and (2) the conpany-obtai ned 10-shift
average for the dust level be |less than 2. 1ng/ n8.

Usi ng dat a obt ai ned by MESA personnel using approved
personal sanplers, we have established that the
approved sanpl ers have a precision of only 30 pct



(standard devi ation) when routinely used in the field.
Thus, if 100 MESA inspectors went
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into the field to neasure with approved dust sanplers a dust
cl oud known to have a concentration of 2.0 ng/nB (MRE
equi val ent), 68 of their neasurenents woul d be between
1.4 and 2.6 ng/nB and 32 of the neasurenents woul d be outside
this range.

Assum ng that the precision of operator sanples is as
good as the precision of MESA inspector sanples (a

dubi ous assunption), the operator 10-shift average nust
be greater than 2.36 ng/nB8 to be 95 pct confident that
the true average concentration is actually above 2.0
ng/ mM8. More inportant, a 10-shift average of |ess than
1.64 ng/nmB is required to assure that the worker is not
bei ng exposed to hazardous dust |evels as established
by law. Wth the present [imted precision of approved
personal dust samplers in the field, 129 shifts nust be
sanpl ed and averaged to reduce the width of the
uncertainty to i 0.1 ng/ nB.

* * * * * * *

5. Sanpler flowate. However, the MESA 0.1 ng/nB
standard for respirable quartz dust does not match any
known nedi cal standard. MESA-coal requires that the
approved personal sanpler be operated at 2.0 |/ mn when
used for enforcement purposes in coal mnes, while the
sem -official ACAH recomendation of 0.1 ng/nB for the
respirable quartz dust is based on a sanpler flowate
of 1.7 I/mn. Qur field tests have indicated that
simlar masses of respirable dust are obtai ned when the
approved personal sanpler is operating at 1.7 or 2.0
[/mn. Therefore, a quartz dust |level of only 0.085
ng/ M8 when sanpled at 2.0 I/m n should be permtted in
order to match the ACA H standard of 0.1 ng/nB8 when
sanpled at 1.7 I/mn. The percentage of coal mners
bei ng subjected to excessive amobunts of respirable
quartz dust thus is even higher than 20 pct.

* * * * * * *

We conducted a detail ed conpari son of conpany-obt ai ned
dust levels w th MESA-obtained dust |evels for the sane
sections. Results indicated that, on the average, MESA
dust | evels are about 30 pct higher than operator dust

| evel s. This poor conparison casts grave doubts about
the veracity of operator data and thus the entire MESA
enf orcenent program

* * * * * * *

In sunmary, the MESA enforcenment programto ensure that
coal m ne personnel are working in a healthfu
dust-free environnent involves seven nmajor features.

W have shown that, for
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each of these features, the MESA procedure is unsatisfactory.
As a result of this inadequate enforcenment program our coa
m ne personnel are being subjected to flagrantly hazardous
environnents, despite public reports to the contrary.

In view of these comments, | cannot believe Congress
i ntended to perpetuate the discredited program It intended that
the Secretary of Labor and the Secretary of Health, Education and
Wel fare come up with a new definition. They have not done so.

But even if it could be said that it was the Secretary of
the Interior and the Secretary of Health, Education and Wl fare
that coul d have established a new respirable dust definition, the
fact is that such a new definition has not been established. To
this day, 30 CFR 75.2(k) states ""Respirable dust' neans only

dust particulates 5 mcrons or less in size." It is axiomatic
that an agency binds itself by its own regul ati on even though the
Act of Congress would allow a different result. Vitarelli v.

Seaton, 359 U. S. 535 (1959); Accardi v. Shaugnessy, 347 U S. 260
(1945); Service v. Dulles, 354 U S. 363 (1957); Pacific Ml asses
Conmpany v. Federal Trade Commi ssion, 356 F.2d 386, 389 (5th Cr.
1966). Under these authorities, the definition of respirable
dust is still particles (particulates) of 5 microns or less in
diameter. Under that standard, the program cannot be enforced
using the type of collection equi prent which MSHA currently
uses. *

In ny view, MSHA has two choices in order to institute an
ef fective and enforceabl e respirable dust program One, it can
ei t her devel op equi pnrent or nodify equi pment so as to collect and
wei gh only particles 5 microns or less in diameter or two, it can
anend its regulations so as to rescind the definition contained
in 30 CFR 75.2(k) and have the Secretary of Labor and the
Secretary of Health, Education and Wl fare agree on a new
definition for and a device for the neasurenent of respirable
dust .

In view of the inportance of any early resolution of this
matter, | urge the Commission to review this case on its own
nmoti on under 29 CFR 2700.71 and set an accelerated briefing
schedul e.

Judgnment is for Respondent and the citations are vacated.

Charles C. More, Jr.
Admi ni strative Law Judge

| realize this paragraph is contrary to sone of ny
previous rulings regarding respirable dust, but I now believe
that the 5-micron definition is still in effect.
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APPENDI X |

EXCERPTS FROM JUDGE MOCORE' S DECI SION I N
EASTERN ASSCCI ATED COAL CORPORATI ON
DOCKET NOS. MORG 73-131-P et al (Dec. 16, 1974)

Wth reference to these 22 respirabl e dust violations,
(footnote omtted) in Castle Valley M ning Conpany, 3 |IBMA 10
(January 25, 1974) the Board of M ne Qperations Appeal s deci ded
that the conputer printout designated as a Notice of
Nonconpl i ance creates prima facie proof of the facts asserted
therein regarding the respirable dust content of tested sanples.
In the absence of any rebutting evidence the printout's
i ntroduction into evidence nmay establish the violation. MESA
relied al nost exclusively on Castle Valley in its presentation of
the instant case.

In the Castle Valley case, however, there were a nunber of
ot her hol dings by the Board that bear on the outcone of the
i nstant decision. In that case there had been no evidence,
except for that contained in various circulars of which the Board
of M ne Qperations Appeals took official notice, of the testing
procedures enployed by MESA's testing |aboratory in Pittsburgh
Pennsyl vania. The Board took official notice also that the
techni ques enpl oyed by MESA in respirable dust testing "are based
upon scientific principles generally recognized in the scientific
community." But, as pointed out by Respondent, the Board relied
on facts "officially noticed" wi thout giving the parties an
opportunity to rebut such facts as required by the Adm nistrative
Procedure Act. Inasnuch as the Respondent in that case did not
appear at the hearing before the Board, however, the Board may
have reasoned
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t hat Respondent was in default and thus not entitled to the
opportunity to rebut officially noticed evidence. In any event,
Respondent Eastern Associ ated Coal Corporation is challenging the
scientific validity of MESA's testing procedures in the instant
case, and its right to do so was specifically recogni zed by the
Board on page 14 of its Castle Valley decision where it stated
"of course, either the operator or MESA may question the
reliability of the systemat any stage."

O her statenments about notices of nonconpliance nade by
the Board in Castle Valley which bear on the decision in the
i nstant case are:

[at page 19] Al other circunstances of the making of
such witing or record, including |lack of persona
know edge by the enterant or maker, nmay be shown to
affect its weight, but the circunmstances shall not
affect its admssibility.

[at page 21] This section does not nake a gover nnent
docunment received in evidence conclusive, irrefutable,
or immutable. |If such papers do not speak the truth,
t he defense can prove the untruth of the docunent.

[at page 22] Full discovery procedures were available to
Castle Valley had they had any reason to question the
reliability of the information recorded in the Notice

of Nonconpl i ance.

Respondent in this case has taken advantage of the

di scovery procedures provided by our rules and has attenpted to
prove the unreliability of the testing procedure. Although it
has not actually denonstrated the untruth of any particul ar

Noti ce of Nonconpliance, Respondent has made such a show ng t hat
I cannot sinply rely on Castle Valley and rule that the Notices
of Nonconpliance in evidence in this case establish the fact that
Respondent has viol ated the respirabl e dust standard.

Regardi ng respirable dust, its definition, and measurenent,
we were indeed fortunate to have as witnesses such em nent experts
as Dr. Morton Corn who has studied the subject for many years, M.
Murray Jacobson who has al so been involved in the respirable dust
program for many years and who in fact set up the testing program
inissue in this case, and M. Paul Parobeck who is currently in
charge of the MESA respirable dust |aboratory in Pittsburgh
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Respi rabl e dust does not consist of coal dust exclusively.
It is coal mine dust which would include fine particles of coal as
wel | as any other fine particles of rock or other dust that nmay be
found in a coal mne. Wen a mner breathes the dust contained
in the atnosphere of a coal mne, a certain portion of that dust
is filtered out in the nose, trachea and bronchial areas of the
respiration systemand another portion is deposited in the |ungs
or pul monary conpartnent. Years of study have shown that it is
the larger particles that are filtered out or deposited on

surfaces of the respiratory system before reaching the lungs. It
is only those small particles that pass through the filtering
system and are deposited in the lungs which will lead to the

di sease known as coal mner's pneunoconi osis and which are
accordingly called respirabl e dust.

Sonme of the testinobny concerning respirable dust referred
to a Bureau of Mnes information circul ar dated February, 1971
entitled Sanpling and Eval uati ng Respirable Coal M ne Dust
bearing the nunber 1C38503. On page three of that docunent, there
appears a graph which plots the dianeter and density of the
particles of coal m ne dust against the percentage of penetration
or deposition of such dust in the lungs, in a personal sanpler
device and in an MRE instrunent.(FOOTNOTE 5) Wile it is not exactly
clear fromthe graph itself, the solid line indicates the manner
i n which various sizes of dust are deposited in the lungs, the
dashed |ine designated "AEC', (a devel opment of the Atom c Energy
Conmi ssion,) indicates the sane information with respect to
deposition in the personal respirable dust sanpler, devel oped by
the Bureau of Mnes and the line consisting of both dashes and
dots and designated "MRE" indicates the anount of dust deposited
in an MRE Islewrth Gavonetric Dust Sanpler, which is referred
to as the MRE instrunment. So far as the two instrunments are
concerned, deposition as depicted by the graph, indicates that
part of the coal mine dust which is deposited in the section of
the instrument which is designed to be equivalent to the |ungs,
i.e. the filter. Both instrunments contain areas which are
designed to elimnate dust that would ordinarily be deposited in
the nose, trachea or bronchial areas of the human respiration
system The two instrunments do this filtering out of the |arger
non-respirabl e particles by taking
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advantage of the fact if two spherical particles conposed of the
same substance are allowed to fall in an atnmosphere, the |arger
particle will fall faster. This is because, as the size of
spherical particles increase the cross-sectional dianeter and
therefore the air resistance is not increased to the same extent

as the volume (thus the mass of the particle) increases. In
nmoving air, therefore, the larger particle will fall out sooner
than the smaller particle. In the MRE instrunent the air flow

rate is such that the large particles fall out along the

hori zontal elutriator and only the snmaller particles are
deposited upon the filter which is later weighed. The air flow
rate in this instrument is 2.5 liters per mnute. It is obvious,
that if the air flowin this instrument were increased, the

| arger particles would be deposited upon the filter whereas if it
wer e decreased, particles normally reaching the filter m ght be
deposited in the elutriator.

The personal sanpler works on the sanme principle except
that a cyclonic systemis used to cause increased accel eration
for the purpose of driving larger (i.e. heavier) particles to the
outside of the circling atnosphere. The personal sanpler nust
operate with an air flowof 2 liters per mnute, and it is
equal Iy obvious that in this systeman increase in the air flow
will increase the G loads and thus cause the particles which
m ght ordinarily reach the filter to drop out earlier, whereas
too low an air flow would cause such | arger, non-respirable
particles to reach the filter. Any variation in the air flowin
the two instrunents therefore has the opposite effect. 1In one,
i ncreased air flow would cause an error of too small a particle
bei ng deposited on the filter whereas the sane increased air flow
in the other instrument would cause too large a particle to be
deposited on the filter. The proper rate of air flowis thus
extremely critical to both instrunents.

Assumi ng both instruments are properly adjusted, the graph
on page 3 of Information Crcular 8503, [Figure | herein] shows
that neither instrunent collects on its filter, dust exactly
corresponding to that collected by the lungs. The graph
i ndicates that the MRE instrument will collect particles up to
7.1 mcrons in diameter whereas the personal sanpler will collect
particles up to 10 microns in dianmeter. \While the graph is not
exactly clear as to the pul nonary deposition, it appears to
i ndi cate deposition of particles up to sonewhere between slightly
over 6 mcrons and 7 microns in the lungs. There are other
significant differences in the graphs. For exanple, both the
personal sanpler and the MRE instrunment collect between 90 and
100 percent of the coal mine dust 2 microns in dianmeter whereas
the lungs collect only
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somewhere between 70 and 75 percent of that size particle. The
lungs col lect only 54 percent of the particles that are a half
mcron in dianmeter where a s both instrunments collect alnost 100
percent of that size of particle. But it nust be assuned that

t he Congress knew of the collection curves involved whe n it
passed the Act and defined respirable dust as those particles of
coal mnedust 5 mcrons or less in dianeter. And, in the
area between 5 micron p arti cles and 2 micron particles the
personal sanpler curve is very close to th e pul nona ry curve
VWil e the personal sanpler does collect particles up to 1 0 mcr
ons i n size, it collects a very small percentage of particles
with a di ameter in exc ess of 7 mcrons. The fact remains,
however, that the instrumen ts do co Ilect p articles larger than
the statutory definition of respirable du st.(FOOINOTE 6)

Fromthe aforenentioned distribution curve, it appears
that both the lungs and the personal sanpler collect slightly
nore than 20 percent of the particles that are 5 microns in
di anmeter. The personal sanpler collects alnbost no particles that
are 10 microns in dianmeter, and fromobserving the curve it would
appear that the personal sanpler collects approximtely 10
percent of those particles between 5 microns in dianmeter and 10
mcrons in dianmeter. The fact that the personal sanpler collects
10 percent of the dust that is larger than the statutory
definition of respirable dust, however, does not nean that 10
percent of the dust collected by the sanpler is too large to be
considered respirable dust. It nmeans that whatever quantity of
that size particles is contained in the m ne atnosphere, the
personal sampler will collect 10 percent of that total quantity
onits filter.
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VWile there was no testinony on the point, it would seem
reasonabl e that a slight increase in the air flow of the personal
sanmpler would tend to prevent the larger particles of dust in
excess of 5 microns in diameter from bei ng deposited upon the
filter. | nust assume, however, that if such a sinple solution
woul d work, it would have been undertaken and that, therefore,
any increase of air flow would affect the accuracy of the device
in collecting the smaller particles of respirable dust. Also, it
may be that rather than trying to approxi mate the human
respiration system the technicians should seek to devise an
i nstrument which will nmeasure and weigh only particles of dust 5
mcrons or less in dianmeter, but such a determ nation is not
within the province of this hearing. W deal here with the
devices as they exist, not as they m ght be.

The dust sanpling procedure established by the Bureau of
M nes has been described in Information Circul ars 8484, 8520, and
8503, as well as in other publications of the Bureau of M nes and
MESA. The testinmony in this case agrees with the descriptions
referred to and will only be explained herein in general terns.
In general, the m ne operator purchases cassettes for the purpose
of measuring respirable dust froma manufacturer who has its
cassettes and the enpty filter weight data checked by the Bureau
of Mnes on a routine basis. The cassette has a serial nunber
and a mne data card acconpanying it has the same nunber. After
the test has been run in the personal sanpler the cassette and
m ne data card, filled out so far as required, are forwarded to
the Pittsburgh testing | aboratory.

The Pittsburgh testing | aboratory is nmaintained under
controlled tenperature and humdity and at a pressure slightly
hi gher than the surrounding areas so that there will be no dust
drawn into the | aboratory. The cassettes received fromthe mne
operator are opened in the |aboratory, and the m ne data card and
capsul e containing the filter are placed on trays and the nunbers
on the card and capsul e are checked. They are then desiccated
i.e. dried, to renove any noisture that m ght otherw se affect
t he weight, and noved to an el ectroni c bal ance where devices are
placed to nullify any electrostatic effect that mght distort the
actual weight of the filter. The filter is weighed on the
el ectroni c bal ance and an operator notes the weight and wites it
down on the mne data card. At that point the technician
perform ng the wei ghing operation makes a nmental calculation to
determine if the weight gain, that is the difference between the
recorded enpty weight of the filter and the weight of the filter
with the dust particles deposited thereon, is greater than 6
mlligrans.
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If it is, the sanple is put aside for testing for oversize
particles, but if there is a weight gain of 6 mlligrams or |ess,
the sanple is discarded and destroyed. No record is kept on the
m ne card or anywhere else as to which of a nunber of technicians
made t he actual weighing on any particular sanple. After the

wei ghing, the results are punched out on a keypunch tel etype
system by one operator and then a different person keypunches the
same data again. The systemis such that if the two operators do
not punch out exactly the sane data, an automatic notification is
given so that the operators can check to see if one or the other
made an error in transcribing the information fromthe mne data
card. The data punched into the system goes directly to the
conputer in Denver, Colorado which, at a |ater date, determ nes
if any 10 consecutive valid sanples conply or do not conply with
the standard in effect.

Thr oughout this procedure, at several places, the mne
data card and filter identification nunbers are checked. But
there was at the tinme of the violations involved in this case, no
doubl e check of the visual weight display observed by the person
operating the balance. At a later tinme, subsequent to M.
Par obeck' s deposition (Respondent's Exhibit 14) but prior to the
hearing, a spot check systemwas instituted whereby a certain
nunber of these weighings were |ater duplicated by a different
operator on a randombasis to see if a discrepancy had occurred.

The testinony indicated that the decision to check filters
showi ng a wei ght gain greater than 6 mlligrans was an arbitrary
deci si on not based on any particular studies. Wth respect to
t hose capsul es, showing the 6 mlligramweight gain, first they
are exanmned to see if oversized particles appear visually
wi thout the aid of a microscope. It such particles appear the
sanmple is voided. |If they do not appear, however, the filter is
exam ned under a m croscope with various sections of the filter
designated as fields. It is not stated in the testinony the
exact size of a field, but 10 of these fields are exam ned and
the sanple is voided if these 10 fields each show three or nore
particles that are in excess of 10 microns in size. M.

Par obeck's testinmony made it clear that if nine of these fields
all show nore than 3 particles in excess of 10 microns but the
10th field did not show such particles, the sanple would not be
voided. It is thus fairly clear that in addition to the
particles over 5 microns in dianeter, particles in excess of 10
mcrons in dianmeter and thus al so not respirable are counted
agai nst a Respondent whet her the sanple
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weight gain is nmore than 6 mlligrams or less than 6 m|ligramns
since no test is taken regarding the weight gains of less than 6
mlligrams. (FOOTNOTE 7)

In the Castle Valley case, supra, the Board of M ne
Qperations Appeals stated that a notice of non-conpliance which
is a conputer print-out fromthe Denver conputer, is prim facie
evi dence of a violation which can be rebutted. The Board
indicated that in view of the discovery procedures available to a
Respondent, he coul d chal |l enge any notice of non-conpliance that
m ght be issued. As testinony has indicated in this case,
however, discovery techniques will help a Respondent very little
in determ ning whet her or not his sanple was actually tested
properly. It is clear that he cannot discover who nmade the
act ual wei ghing, he cannot test the sanple prior to sending it in
because it would then be voided for tanpering, and he cannot send
in experts to test his sanple after it has shown a greater than 3
mlligrams result. There is in effect absolutely nothing a
Respondent can do to defend itself if the conputer print-out
shows that it is in violation of the respirable dust standard.

~FOOTNOTE 5
A copy of the referenced graph is designated Figure I.

~FOOTNOTE 6

The fact that in Section 202(e) of the Act it states
"references to concentrations of respirable dust in this title
means the average concentration of respirable dust if neasured
with an MRE instrunent or such equival ent concentration as
measured with anot her device approved by the Secretary of Health,
Educati on and Wl fare" does not mean that anything neasured by an
MRE i nstrunent or another equival ent device would be respirable
dust. While concentrations of such dust are to be neasured in
such instrunents, there is no equivocation or uncertainty about
the proscriptions of Section 318(k) which states in no uncertain
terns ""respirable dust' means only dust particles 5 microns or
less in size ..." (Underscoring supplied)



