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At 4:30 p.m on July 18, 1979, Terry Carter, a 28-year old
mner, lost his life in his M120 Lectra-Haul haul age truck when
it turned over while com ng down the road that |eads from Ceresco
Ridge to the crusher. Joint Exhibit No. 1(FOOINOTE 1) is a draw ng
of the area of the accident and has the victims route from
shoveling on Ceresco Ridge Road to the accident site narked
thereon. No one disputes the fact that the victimlost control
of the haul age truck after passing the | ower 835 curve and that
he turned over about 2,000 feet farther down the hill in the
vicinity of the K stockpile. As to the cause of the accident,
there is conplete disagreenent.

MSHA itself has two positions. The enforcenment branch, that
is the inspectors and the Solicitor's Ofice, contend that the
acci dent was caused because both the dynam c brakes and the air
hydraul i c brakes failed and that they fail ed because of poor
mai nt enance practices and that managenment knew or shoul d have
known of the condition of the brakes. An unwarrantable failure
order was issued by the inspectors. MSHA's technical support
branch, however, conducted an extensive exami nation of the
haul age truck after the accident and concl uded that both the
dynam c brakes and the air hydraulic brakes were functioning.
The State of Col orado, on the other hand, says the accident was
caused by the poor training program conducted by Cimax and
dimax contends that the accident was caused by the driver's
failure to operate the haulage rig and the two sets of braking
devi ces properly.
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The two sets of brakes on the Lectra-Haul M 120 haul age rig
are a standard air-over hydraulic mechanical braking system and an
electric dynam c retarding system The air-over hydraulic system
is sonetimes referred to in the testinony as the "air brakes" and
sonmetines as the "service brakes,"” but they are not intended to
act as the normal slow ng system The instructions given to the
drivers and contained in the operator's manual are that unless
there is an enmergency, these brakes are not to be used when the
vehicle is noving in excess of 3 miles per hour. They can be
engaged by a foot pedal, by a knob on the instrunent panel or by
a lever on the floor. |If they are not engaged by the foot pedal
the systemis referred to as "dunp brakes" (I gather fromthe
testinmony this is simlar to parking brakes) or emergency brakes,
but regardl ess of how actuated, the systeminvolves air at a
pressure in excess of 60 pounds per square inch actuating the
hydraul i ¢ system whi ch applies hydraulic pressure to cylinders
whi ch force brake pcuks (sonetinmes referred to in the testinony
as "pads" or "brake linings") against the disks which are affixed
to the wheels. The disks do not float laterally as in sone
braki ng systens where the hydraulic pressure is applied fromonly
one side, but are firmy fixed and hydraulic pressure is applied
fromboth sides of each disk. There are four disks in the rear
section of a Lectra-Haul truck, two disks for each set of dua
rear wheels. The devices containing the hydraulic cylinders and
brake linings are called "calipers" and there are four cylinders
and two brake linings to each caliper. One caliper is attached
to each of the four disks in the rear section of the truck and to
each of the two disks in the front section of the truck. These
brakes woul d be damaged if used in excess of 3 mles per hour
but there is no dispute that they are capabl e of stopping the
Lectra-Haul M 120 even if the dynam c braking systemfails unless
the rig is being operated at a speed in excess of 30 mles per
hour (see testinony of Linda Knight).

The dynam c brakes are designed to slowthe rig down to 3
mles an hour, but will not actually stop it. The driving
mechanismin this type of rigis simlar to a diesel electric
| oconotive. A diesel engine runs a generator and the generator
provi des the power to operate the truck. There is an electric
nmotor for each rear dual wheel and when the dynamic retarding
pedal (a pedal simlar to and |located next to the air brake
pedal ) is depressed, the electric motors in the wheels create
some kind of magnetic retardation that will slow the truck in
ordinary circunstances to 3 niles per hour. Several w tnesses
expl ai ned that when the dynamic retardation pedal is pressed the
electric notors turn into generators and generate electricity
which is dispersed into grids, thus slowing the truck. I have no
i dea what that neans or why dispersing electricity created by the
generators would sl ow the truck, but | suspect that the
electricity is used to actuate an el ectromagnet which acts
agai nst the novenent of the rig. But in any event, there was no
di spute about the fact that, if working properly, the dynamc
systemwoul d sl ow the haulage rig to 3 miles per hour

There were 30 of these Lectra-Haul M 120 rigs at Applicant's
mne. The No. 16 rig was the one in which Terry Carter lost his



life on July 18, 1979, and there was consi derabl e testinony that
this was a troubl esonme piece of
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equi prent. Truck driver Linda Knight testified that she had
driven rig No. 16 on several occasions and that the last tine, on
July 8, it had weak dynam c brakes. She testified that she was
bringing it down unl oaded fromthe G rque Dunp (see Joint Exhibit
No. 1) on a route very simlar to the one that Terry Carter had
taken on July 18, and that she had had to use full dynamics to
control the speed of the rig even though she had no load in the
hopper. There was sonme docunentary evi dence indicating she had
not driven the truck on July 8 but she was such an i npressive
witness that | believe her testinony rather than the entries in
the docunments. M. MIller is a truck driver trainer, that is, a
truck driver who also trains newdrivers. He testified that he
had driven rig No. 16 on occasion and that he found the service
brakes (air hydraulics) spongy and the dynam cs bad. Carlos
Archuleta testified that he was assigned regularly to rig No. 16
and that he had | ost his dynam cs approximately a nmonth prior to
the accident. He used his air hydraulic brakes to control the
truck at that tine. He stated that he did not like rig No. 16
because of the brakes and that he used several excuses to refuse
it during the nonth before the accident. On the day of the

acci dent when he heard that Terry Carter had been assigned to rig
No. 16, he nade a hand notion to M. Carter to refuse to drive
the rig. M. Carter did not do so, however. M. WIIliam Harbuck
testified that he had driven rig No. 16 on July 13 and that he
noti ced | eaky brake hydraulics, poor suspension and weak

dynam cs. He had had to use his service brakes to control his
speed and did not want to drive rig No. 16 anynore. During the
acci dent investigation, however, the one conducted by MSHA
shortly after the accident, he stated that the dynamics on rig
No. 16 were as good as those of any of the other rigs. Truck
driver Dries, on the other hand, who was the driver of rig No. 16
i medi ately preceding the shift during which the fatality
occurred, stated that he was satisfied with rig No. 16 and that
he had nade eight trips using the sane route as the victim
without trouble. He did state, however, that because of a
previous incident where a wheel fell off of a rig, he was
extremely conscious of speed and never exceeded what he
considered to be a safe speed with rig No. 16.

The haul age rigs at this mne are equi pped with two-way
radi os so they can informthe base coordi nator of any probl ens
and al so so they can receive instructions fromthe base
coordi nator as to what functions they are to perform and where
they are to performthem Shortly before the accident, evidently
within 2,000 feet of the accident scene itself, M. Carter
transmtted a nessage to the base coordi nator that he was having
trouble with his dynamics. According to the base coordi nator
Lee Heil man, he stated that he was |osing dynam cs. She asked
for his location and he replied "upper K " She asked himif he
could make it to the F stockpile and said that he replied in the
affirmative. According to Linda Knight, he said either "I'm
| osi ng dynam cs" or "I have |ost dynam cs,"” but she coul d not
state exactly which he had said. M. MIller heard M. Carter say
"I lost ny dynamcs." He heard sonmeone el se say "Hit your
servi ce brake" and then heard the statenment "I tried.” M.
Archul eta heard M. Carter say "Hello, base, | have |ost ny



dynam cs."” Then he heard sonething like "I can't" or "It won't
work now." He did not hear the intervening conversation that
woul d indicate what M. Carter was referring to and no one has
been able to identify who stated
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"Hit your service brake." No witness indicated there was panic
in M. Carter's voice when he reported his service brake probl em
and while there is obviously a difference between | osing dynam cs
and | ost dynamics, there is no way to determ ne whether M.
Carter had actually lost his conplete dynami c braking system or
whet her it was not performing to his satisfaction. He was was
obvi ously having trouble, but there was no indication that he was
frightened. Like many radi o comunications, all statenments were
not heard in the same way by all of the people listening. A
common feature of radio comunication is having a transm ssion
cut out by another transm ssion for one |istener while another
listener hears the original transm ssion intact. Soneone heard
M. Carter ask if he could use the service brakes, neaning the
air hydraulic system 1In a panic situation, | doubt that he
woul d ask perm ssion.

M. Carter's location at the tine he announced that he was
l osing or had lost his dynamics, can be fixed with reasonabl e
accuracy. The route he was traveling fromthe No. 3 shovel (al
of the areas which | am now di scussi ng are depicted upon Joi nt
Exhi bit No. 1) to the accident scene involved first negotiating a
sharp curve known as the 835 upper curve. According to Linda
Knight, it was clear that his dynam cs had been worki ng when he
negotiated this curve or he could not possibly have made it. At
the |l ower 835 curve, there is a road where, if the victimhad
been having trouble with his brakes, he could have turned up hil
and thus stopped. It is therefore fairly clear that he had
passed the | ower 835 curve when he conpl ai ned about his dynami cs.
He told Coordinator Heilman that he was in upper K, but all this
means i s that he was above the K stockpile where the accident
occurred. But the transm ssion nmust have been nmade shortly after
the victi mwent over the | evel spot at 835 | ower curve and
started down hill again on a grade that is between 8 and 9
percent. The location can also be fixed by the fact that Carl os
Archul eta was driving the rig i nmredi ately precedi ng the one
driven by M. Carter and was in the vicinity of the K stockpile
when he heard the first transmssion. He |looked in his mrror
and could not see rig No. 16, but when he turned around and
| ooked directly back over his shoulder, he could see it and then
when he turned back to make sure that he was still in the proper
part of the road, he could pick up rig No. 16 in his mrror and
he observed it for a few seconds noting that it was going at an
excessive rate of speed. There are lights on the front of these
rigs which indicate whether the dynam c or air hydraulic braking
systens are being actuated. He did not see either of these
lights on. It was later determined that the lights are actuated
by the pedal s thensel ves and do not indicate whether the braking
systemis actually working, but nerely whether the pedals are
bei ng depressed. It was also later agreed that sometine before
the accident M. Carter probably ceased his efforts to stop the
truck and was preparing to abandon it. The fact that the door
was open at the tine of the rollover |ends credence to this
proposition. It is also supported by the fact that pictures
taken at the scene and the testinony as to the description of the
tire tracks indicate that the air hydraulic brakes were working
at one point, but that no braking was evident i mediately before



the area where the rig struck the bermon the K stockpile. The
phot ogr aphs thensel ves are not convincing, but they do support
the testinony that was given.
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I nspector Stoutenger issued the first citation, but shortly
after the accident investigation began, he left town. Inspector Marti,
who acconpani ed | nspector Stoutenger during the initial field
i nvestigation at the scene of the accident, after studying
nunerous records provided by the conpany, anmended the citation to
charge an unwarrantabl e failure. (FOOTNOTE 2)

I nspector Marti relied on the radio comunication fromthe
victimas evidence of the failure of the dynam c brakes and he
relied on his inspection of the left rear dual after the rig was
righted as evidence that the air hydraulic brakes were not
working. In issuing the nodification to allege an unwarrantabl e
failure he relied on the naintenance records that he exam ned for
a total of about 40 hours as indicating that managenent knew or
shoul d have known that the brakes were defective.

There were a nunber of discrepanci es between the two
i nspectors' testinmony and the testinmony of the conpany w tnesses
and they disagreed on the interpretation of the photographs that
were offered in evidence. There was di sagreenent between the
i nspectors thensel ves as to when the phot ographs were taken and
as to whether the inspectors were present when the rig was
righted and when it was noved approximately 25 feet. There is
di sagreenent as to how sone air may have gotten into the left
dual wheel hydraulic system There is di sagreenent about whet her
damage was done to the braking system when Applicant was noving
the rig to the shop area, but it is clear that one of the NMSHA
officials authorized the nove.

It is also clear that there was sone tanpering with the rig
after the accident and before the physical investigation
supervi sed by MSHA' s techni cal support staff comenced. The
throttle control |ever was found to be hooked up inproperly, in
such a fashion that neither the dynam c braki ng system nor the
electrical tramm ng systemwould work. It was therefore obvious,
since the tramm ng system had worked during the clinb to the No.
3 shovel and since the dynam c braki ng system nust have been
wor ki ng when the rig canme around the upper 835 curve, that
sonmeone for sone reason unhooked this particular device and then
reattached it in the wong place. But no notive was specul ated
upon by either side and the wheel s and ot her conponents were
padl ocked to prevent tanpering. In the absence of any indication
as to the nmotive for tampering or how such tanpering could have
affected the final results of the inspection, |I see no
alternative but to disregard it. |If the MSHA investigators or
attorneys know sonet hi ng about this tanpering that they did not
wi sh to present in evidence before me, they may wi sh to present
it ina crimnal case, but since | have heard no evidence as to
who did the tanmpering or why it was done, it will not affect this
deci si on.
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There are many ot her troubl esone factors involved in this
case. For exanple, batteries are inportant conponents of the dynamc
braking system |If they are not fully charged, the systemwil|
be inmpaired. Wen the truck overturned, the battery electrolyte
spilled and had to be replaced before the technical support
tear-down and investigation could be conpleted. Al so, since the
rig had lost its air pressure as a result of the destruction of
air hoses in the accident, the service or air hydraulic brakes
were nechanically | ocked at the tine the truck was righted.

In order to renmove it to the shop, it was necessary to back
of f on sone nuts or bolts to rel ease the spring pressure on the
brakes because when all air is lost or when it goes bel ow 60
pounds per square inch, the brakes are spring | oaded to set
automatically. Therefore, when the technical support inspectors
were preparing for their inspection, they had to reset the spring
| oadi ng bolts or nuts and thus were not inspecting the braking
systens in the exact condition in which they were at the time of
the accident. The technical support reconmendati on was that nore
care should be taken in the future to avoid destroying evi dence
whi l e nmovi ng a piece of equi pnent.

The technical support group neverthel ess concluded that the
dynam cs and air hydraulic systenms were working properly. Wen
M. MQ@ire of the technical support group was testifying, there
was an attenpt to pin himdown as to whether he nmeant the brakes
were operable on the day of the accident or the day of the
i nspection and while he had apparently previously testified
during the initial investigation that they were operable on July
18, he qualified this to say that they were operable on the date
that he conducted the inspection. | think that is all that he
could properly testify to.

I nspector Marti relied on an entry in a docunent in
Government Exhibit No. 9 to show that a dynam c conpl ai nt about
rig No. 16 on an earlier date had been ignored. The entry on the
docunent said "Could not fix, nmaybe next tine." Wen Applicant's
first class electrician, M. Valverde testified, however, and
identified Applicant's Exhibit No. 12, it becane absolutely clear
that before the rig left the shop, M. Valverde fixed the
dynami cs. He did so by replacing one or nore of the so-called
"cards" which are in fact devices containing a printed circuit on
one side and various el ectrical conmponents such as condensors and
transistors on the other side. These are plugged in at various
places in the electrical systemof the M120 rig and if certain
ones heat up and fail, it affects the dynamcs. M. Valverde
repl aced the particul ar one that concerned stabilizing the
current and it appeared to work. He then tested the machi ne and
released it. There was evidence in the case that this was all
expl ained to I nspector Marti, but that he either ignored it or
did not understand it. | noticed during the trial that Inspector
Marti did have some troubl e understandi ng questions put to him
but | attribute this to the stress of being on the w tness stand.
It is tothis sane stress that | attribute his erroneous
statenment that no photographs were taken by MSHA after July 19
when it was perfectly obvious that at |east one of the



phot ogr aphs was taken after the truck had been righted on July
20. H s explanation was that he was tal ki ng about phot ographs he
took and | believe him but it was nevertheless his earlier
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testinmony that none of the MSHA officials had taken pictures of
the rig at the accident site after July 19 (Tr. 336). Inspector
Stoutenger at first stated that the pictures were taken on the
19th and that he was present when the rig was uprighted. He

| ater agreed that he was not present when the rig was uprighted,
but he was of the opinion that he and I nspector Marti had

exam ned the left rear dual brakes on July 19 sonetinme after

1: 30. Inspector Marti said that the exam nation had been on the
next day and he is apparently correct since the rig was not
righted until July 20. Al these factors | attribute to the
stress of being a witness, but in a case where both parties have
conduct ed extensive di scovery and have reviewed their notes in a
serious manner, | amsurprised that such di screpancies occurred.

There was testinony that rig No. 16's suspension system was
so bad that it "threw you all over the cab” when you were trying
to drive it. There were conplaints about its steering. Either
t he suspensi on systemor the steering system nmay have caused M.
Carter to lose control of rig No. 16, but that is not the charge
that the Government has brought in this case. It has charged
that he lost control of the rig because neither the dynanic
braki ng system nor the air hydraulic braking system was worKking
and that dinmax knew or should have known that these systens were
defective. | will not speculate as to whether the State of
Col orado or Cinmax have the correct answer to the cause of this
accident. There are certain facts, however, that convince ne
that the cause was not the cause alleged by MSHA

First, truck driver Dries had no trouble with either the
dynam c systemor the air hydraulic systemon the previous shift.
Second, as testified by Linda Knight, the dynam c system nust
have been working when rig No. 16 negotiated the upper 835 curve
on the afternoon of the accident. Third, skid marks on a portion
of the distance between the | ower 835 curve and the K stockpile
supported by the testinony of two wi tnesses that upon exam ni ng
t he brakes during the technical support investigation, they found
heat checks and gl azed cracks indicating extrenely heavy use of
t he mechani cal braking system and their further testinony that
t he conponents appeared to be al nost new (brake Iinings thicker
than required, disks thicker than required and calipers properly
positioned) indicated to ne that the air brakes were working.
Fourth, two wi tnessess testinony that when the vehicle was
righted and pulled off the bermon July 20, the rear brakes were
set and | ocked and caused the tires to skid when the vehicle was
nmoved. In addition, the vehicle could not be noved to the shop
wi t hout | oosening the bolts or nuts which are attached to the
springl oaded braking system There was sone evi dence that
| nspect or Stoutenger saw conpany personnel attenpt to nove the
rig back up the hill, but that does not overcone the fact that
t he wheel s skidded when the attenpt was nade to nove the vehicle
forward; the direction it was traveling at the tinme of the

accident. | cannot ignore these facts despite the synpathy I
have for miners who may be driving rigs that they consider
unsafe. |If the M 120 Lectra-Haul truck is inherently unsafe for

this type of mning operation MSHA should act to prohibit its
use. In this case, however, | cannot find that Applicant's



mai nt enance procedures were insufficient. | am al so sonewhat
surprised that a conpl ete autopsy was not perforned. Although I
under st and the exam ni ng physi ci ans decl ared neit her
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drugs nor al cohol were involved in the accident, there was no

i nvestigation as to whether a heart attack or other disabling
condition could have devel oped during the course of the accident.

The citation is VACATED

Charles C. More, Jr.
Admi ni strative Law Judge

~FOOTNOTE 1

The exhibit is attached to this decision
~FOOTNOTE 2

A key element of an unwarrantable failure citation is the
absence of an inmmnent danger. |If a violation causes the death

of a miner, howcan it be said that the violation did not create
an i nm nent danger? The parties have not addressed this issue,
however, so I will not pursue it further
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