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JURI SDI CTI ON AND PROCEDURAL HI STORY

This a proceeding filed by Consolidation Coal Co.
(hereinafter "Consol") under section 107 (e) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O817(e), to vacate an
order of withdrawal due to inm nent danger issued by a federal
m ne i nspector enployed by the Mne Safety and Heal th
Admi ni stration (hereinafter "MSHA'") pursuant to section 107 (a)
of the Act. The parties filed prehearing statenments and the case
was heard in Pittsburgh, Pennsylvania, on January 8, 1980.
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This matter involves a "fall" or "sag" of a concrete floor
supporting an el evated conveyor belt in the preparation plant at
the Ireland M ne. Consol concedes that there was a structura
failure but contends that it had voluntarily corrected or abated
the condition prior to the issuance of the order of withdrawal.
Hence, Consol asserts that no inm nent danger existed at the tine
the inspector issued the order in question

| SSUES

The general issue is whether the issuance of the order of
wi t hdrawal due to imm nent danger was proper. The specific issue
i s whether the voluntary correction or abatenent of the condition
by the operator prior to the issuance of the w thdrawal order
precludes a finding of inmmnent danger

APPL| CABLE LAW

Section 107(a) of the Act, 30 U S.C. [0817(a), provides as
fol | ows:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i nm nent
danger exists, such representative shall determ ne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mne to cause all persons, except
those referred to in section 104(c) to be withdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such inmm nent danger and the conditions
or practices which caused such i mm nent danger no
| onger exist. The issuance of an order under this
subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a
penal ty under section 110.
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Section 3(j) of the Act, 30 U S.C. 0802(j), states: ""imm nent

danger' neans the existence of any condition or practice in a
coal or other mne which could reasonably be expected to cause
death or serious physical harm before such condition or practice
can be abated.”

STI PULATI ONS
The parties stipulated the foll ow ng:

1. Ireland Mne is owned and operated by Applicant,
Consol i dati on Coal Conpany.

2. Consolidation Coal Conpany and the Ireland M ne are
subject to the jurisdiction of the Federal Mne Safety and Heal th
Act of 1977.

3. The Administrative Law Judge has jurisdiction over this
proceedi ng pursuant to Section 105 and Section 107 of the 1977
Act .

4. The inspector who issued the subject Order was a duly
aut hori zed representative of the Secretary of Labor

5. A true and correct copy of the Subject O der was
properly served upon the operator in accordance with Section
107(d) of the 1977 Act.

6. Copies of the Subject Order and Term nation are
aut hentic and may be admtted into evidence for the purpose of
establishing their issuance and not for the truthful ness or
rel evancy of any statenments asserted therein.

7. The alleged violation was abated in a tinely fashion and
the operator denonstrated good faith in attaining abatenent.
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8. Consolidation Coal Conpany agrees that a violation of the
cited standard, 30 C.F.R [77.200 did exist on July 31, 1979.

SUMVARY COF THE EVI DENCE

The undi sput ed evi dence shows that Consol operated a refuse
conveyor belt through a gallery in its coal preparation plant at
the Ireland M ne. The gallery in question was 23 years old and
ran a di stance of sixty feet fromone wing of the plant to
anot her on a grade which caused the gallery to be el evated
between 10 feet and 27 feet above ground. The conveyor belt
carried refuse and the structure was hosed down twice a day. The
conveyor belt was 30 inches wi de and was contained in an
8-1/2-foot wide gallery structure. Al four sides of that
structure were enclosed. The floor of the structure consisted of
concrete reinforced with corrugated steel and steel wre mesh.

On each side of the floor was a series of channels joined by

pl ates whi ch gave the appearance of an | beam The channels were
connected to steel angle bars which formed the sides of the
gallery. The angle bars were covered with Transite which

encl osed the structure.

Sonetime between 1:55 a.m and 2:10 a.m on July 31, 1979, a
"fall" or "sag" occurred in the gallery structure. Al wtnesses
agreed that approximately 15 feet of the 60-foot structure "fell"
or "sagged" approximately 1 foot. Shortly thereafter, Leon Heck
general foreman of the preparation plant was called to the site.
He testified that he arrived at the plant at about 2:30 a.m The
conveyor belt was running but there was no material on the belt
at the time of the occurrence. As to the structural failure
itself, M. Heck observed that the channels form ng one joint of
the bottom
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| beamfailed. Six angle bars on each side of the structure
separated fromthe floor during the occurrence. The area of the
sag was identified as begi nning approximately 10 feet from one
wi ng of the plant and extending for a distance of approximtely
15 feet. The sag was readily visible fromthe ground outside the
structure. The | beam constructed out of channels and cover

pl ates, appeared to be bent.

M. Heck testified that after he inspected the structure he
t hought that the condition was serious and he turned off the
conveyor belt and called the general superintendent of the nine
Thereafter, a conference occurred between M. Heck, the genera
superintendent, the master nechanic, and the shop foreman. It was
agreed that a crib should be constructed under the sagged area.
The conferees felt that the remainder of the structure had
stabilized. Al though M. Heck conceded that other angle bars were
rusted or deteriorated at the floor |evel, he thought that they
were sufficiently strong to support the remainder of the
structure.

A work crew then constructed a crib out of 6-foot railroad
ties. At the top of the crib, 10 foot railroad ties were used.
A hydraulic jack was used to raise the structure 6-i nches and
lower it onto the crib. Although the inspector recalled seeing
only one crib under the structure, M. Heck testified that a
second smaller crib was constructed out of 30 inch railroad ties
and situated adjacent to the first crib. Both cribs were
constructed in approxi mately two hours.

After the cribs were constructed, the mners expressed
concern to M. Heck about the possibility of Transite falling
fromthe sides of the
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structure and falling debris froma hole in the wall of the
structure. The hole in the wall occurred when the structure
sagged. M. Heck agreed with the mners and ordered that the
area under and around the structure be roped and "dangered off."
However, he left a walkway in the area under the structure so
that mners could enter and | eave the plant. The gallery and
conveyor belt were not "dangered off." At approximately 7:30
a.m a Consol vice-president arrived at the site and ordered the
enpl oyment of a structural engineer and contractor to deternine
what pernmanent repairs were necessary. Upon conpletion of
construction of the cribs and "dangering off" the area under the
gal lery structure, normal operations were resuned.

At approximately 9:30 a.m on the norning of July 31, 1979,
MSHA i nspector, Kenneth WIlianms, arrived at the Ireland Mne to
conduct a regular inspection. At that tinme, two nmenbers of the
union safety conmttee approached him infornmed himthat there
was problemin the preparation plant and asked himto inspect it.
These nen informed himthat the structure containing the conveyor
belt fell during the prior shift and that although sonme repairs
had been made, they were afraid of another fall. Thereupon, he
entered the preparation plant and inspected the interior of the
gallery. The conveyor belt was operating. He observed 20 angle
irons on each side of the structure which fornmed the walls. Ten
of these supports on the left side were deteriorated and
separated fromthe beamat floor |evel. The wal kway on each side
of the conveyor belt was covered with wet debris of up to 1 foot
in depth. The bottom support | beam appeared to be badly
deteriorated as it was rusty and corroded. He entered the
gallery fromlow side of the structure and he wal ked up to the
high side on the left of the conveyor belt. He
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testified that he did not cross over to the right of the conveyor
belt but that side appeared to be worse than the left side.

There is evidence that two angle bars on the left side had been
recently welded to the beam However, 10 other angle bars had
deteriorated to the point that they were no | onger attached to
the beam He spent approximately 20 m nutes inside the gallery
and wal ked back and forth several tinmes. He testified that he
did not feel safe inside the gallery but that he is exposed to
hazards as part of his job.

Upon conpl etion of his inspection of the interior of the
bui | di ng, inspector WIlianms went outside to conplete his
i nspection. He observed that the | beam supporting the structure
was bent. The structure had sagged to a depth of approximately 1
foot in an area extending for approximately 15 feet of the
60-foot structure. He observed one crib constructed out of
railroad ties which was under part of the sagged area but not
totally supporting it. The crib did not appear to elimnate the
sag. There may have been two cribs close together but, if so,
t hey gave the appearance of one crib. He denied the fact that
the area under the structure had been "dangered off." The
conveyor belt was operating at this tine and the gallery
structure was visibly vibrating. Al though sone vibration can be
expected for a structure housing a conveyor belt, the inspector
believed that the vibration he observed at that tinme was
excessive and abnormal. He was afraid that the vibration would
cause the crib to shake | oose and of a total collapse of the
structure due to its overall deteriorated condition. |nspector
Wllianms testified that, "This is the worst deteriorated buil di ng
that 1've ever seen.” |If the structure collapsed, it would
result in death or serious injury to mners. At that tinme he
i ssued the order of wi thdrawal.



~486

Consol called Leon Heck, general plant foreman, as its first
witness. M. Heck testified that when he arrived at the
preparation plant at about 2:30 a.m on July 31, 1979, he
i nspected the area that had sagged and concl uded that the problem
was serious and could not be corrected i mediately. He closed
down the conveyor belt. He observed that both ends of the
structure were still tightly connected to the walls of the
buil ding. Although he agreed that many of the angle bars were
deteriorated, he believed that there was sufficient strength to
support the structure. He also believed that the coll apse was
due to the deterioration and rusting of the gallery. He nmade no
notes or draw ngs covering the nunber of angle bars that were
separated or deteriorated. None of the miners conplained to him
about the safety of operating the conveyor belt after the cribs
were installed. The only safety concerns expressed by any of the
mners related to a fear of falling refuse froma 6 to 8 inch
hole in the wall of the structure and falling Transite fromthe
wal | itself. M. Heck also testified that the conveyor belt was
cl osed down during part of inspector WIlians inspection and that
the i nspector wal ked on both sides of the belt. Thereafter, it
was reactivated when the inspector went outside. M. Heck
acknow edged the fact that the structure vibrated but stated that
he had seen other galleries vibrate nore than the one in
controversy here. In any event, M. Heck stated his opinion that
the structure was not dangerous at the tinme the w thdrawal order
was i ssued.

Consol next called Alan T. d zer, an inspector escort
enpl oyed by Consol, as a witness. M. O zer essentially
corroborated the testinony of M. Heck and added hi s opinions
that the structure appeared to be stable prior to the arrival of
the inspector and that he didn't believe anyone woul d be
seriously injured.
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The withdrawal order was termnated at 5:00 p.m on July 31
1979, after another crib was erected in the mddle of the
structure and two 85 pound rails were erected and wel ded under
the higher side of the structure. On direct exam nation, M.
Heck testified that the structure was subsequently repl aced.

EVALUATI ON OF THE EVI DENCE

Al of the testinony, exhibits, stipulations, and argunents
of counsel have been considered. The evidence shows that in the
early nmorning hours of July 31, 1979, the elevated structure
housi ng the refuse conveyor belt at Consol's Ireland M ne fail ed.
At a point approximtely 20 feet above ground level, the concrete
floor of the structure "fell" or "sagged" about 1 foot for one
quarter of the Iength of the structure. The initial status of
this condition was descri bed by Consol's general plant foreman as
serious. After consultation with other Consol enployees, it was
decided to support the structure by constructing two cribs under
the structure. One crib was constructed out of 6 foot railroad
ties and the adjoining crib was constructed out of 30-inch
railroad ties. Since the overall appearance of the cribs was
that of a single crib, I do not find any significant
i nconsistency in the inspector's testinony that he saw only one
crib.

The issue is whether an "inmm nent danger" existed after
Consol conpleted voluntary repairs. It should be noted that for
t he purposes of this case, the definition of "imm nent danger" in
section 3(j) of the 1977 Act is identical to the definition of
that termin the sanme section of the 1969
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Federal Coal Mne Health and Safety Act. Therefore, it is
appropriate to |l ook to decisions of the Grcuit Courts and the
Interior Board of M ne Operations Appeal s which have construed
that term

The Interior Board of Mne Operations Appeals, in a decision
affirmed by the Seventh Grcuit Court of Appeals, construed
"inmm nent danger" as being a situation in which "a reasonabl e man
woul d estimate that, if normal operations designed to extract
coal in the disputed area should proceed, it is at |east as
probabl e as not that the feared accident or disaster would occur
before elimnation of the danger.” Freeman Coal M ning Conpany,
2 I BVA 197, 212 (1973), aff'd Freeman Coal M ning Conpany v.
Interior Board of Mne Operations Appeals, 504 F.2d 741, 745 (7th
Cr. 1974).

In a case involving an i nm nent danger order, the Fourth
Circuit Court of Appeals stated: "[t]he Secretary determ ned and
we think correctly, that "an inmm nent danger exists when the
condition or practice observed could reasonably be expected to
cause death or serious physical harmto a mner if normal mning
operations were permitted to proceed in the area before the
dangerous condition is elimnated."' Eastern Associ ated Coa
Corporation v. Interior Board of M ne Operations Appeal, 491 F.2d
277, 278 (4th Gr. 1974), aff'g Eastern Associ ated Coa
Corporation, 2 IBVMA 128 (1973). See also A d Ben Coa
Corporation v. Interior Board of M ne Operations Appeals, 523
F.2d 25 (7th CGr. 1975).

In UMM District No. 31 v. dinchfield Coal Conpany, 1 |IBNA
31 (1971), the coal mne operator asserted that since it had
voluntarily closed its mne prior to the issuance of an order of
wi thdrawal , the order was of no



~489

monent. This argunent was rejected by the Board which stated,
"The purpose of a withdrawal order is not only to renpve the
mners but also to insure that they remain withdrawn until the
conditions or dangers have been elimnated.” 1d. at 41.

In Eastern Associated Coal Corporation, 3 |IBMA 303, 305
(1974), the Interior Board of Mne Qperations Appeals held that
"initiation of the abatenment process on a voluntary basis, while
| audabl e, does not in itself preclude the issuance of a section
104(a) [now section 107(a) under the 1977 Act] cl osure order
where an i nspector observes a condition or conditions
constituting i mmnent danger, as that termis defined in the
Act . "

In the instant case, Consol had conpleted its voluntary
tenmporary repairs to the gallery structure prior to the arrival
of the MSHA inspector. The question to be decided is whether the
condition of the structure, as repaired by Consol, constituted an
i mm nent danger at the time the order of withdrawal was witten.
However, in order to properly evaluate the voluntary repairs, the
underlying condition nmust be assessed. The undi sputed evi dence
shows that there was a failure, "fall", or "sag" of the floor of
an el evated structure at a coal preparation plant. This failure
was initially evaluated by Consol's general plant foreman as
serious. He ordered tenporary repairs prior to an assessnent by
an engi neer and a contractor whose enpl oynent was authorized by a
Consol vice-president. The general plant forenman conceded that
the failure was caused by deterioration and rusting inside the
structure. Al though two angle bars had been welded to the I beam
after the failure, he admtted that there was additiona
deterioration to other joints of angle bars and the I beam
I nspector WIllians was nore
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precise in his testinony that of the 20 angle bars on the left
side of the structure, half were deteriorated to the point that
they had separated fromthe | beamon the floor. The cribs which
had been constructed voluntarily by Consol did not fully support
the sagged area. |Inspector WIllians testified to excessive

vi brati on which was visible fromground [ evel. During the
initial failure, the wall of the structure broke causing a hole
to open in the wall. There was a danger that refuse fromthe
conveyor would fall through this hole. There was further danger
that pieces of the Transite wall mght fall. Inspector WIIians
testified that he believed the excessive vibration conbined with
the deteriorated condition of the structure could result in a
total collapse. He did not believe that the cribbing constructed
by Consol would prevent such a coll apse.

It is conceded that in nornmal operation of the plant,
enpl oyees frequently are inside and under the structure. Conso
agrees that it did not "danger off" the interior of the structure
but asserts that it "dangered off" nost of the area underneath
the structure. However, it concedes that a wal kway was mai nt ai ned
t hrough the "dangered off" area so that mners could enter and
| eave the plant. Wether Consol "dangered off" the area as it
all eged is not dispositive of the instant case. This is so
because the test to be applied is whether "the condition or
practice observed coul d reasonably be expected to cause death or
serious physical harmto a mner if normal mning operations were
permtted to proceed in the area before the dangerous condition
is elimnated." (Enphasis supplied.) Eastern Associated Coa
Corporation v. Interior Board of Mne Operations Appeals, 491
F.2d 277, 278
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(4th Cr. 1974). Thus, "if normal mning operations were
permtted to proceed in the area,” mners going under the
structure woul d be exposed to debris falling froma hei ght of
approxi mately 20 feet.

The evi dence establishes that a sudden and unexpected
structural failure occurred in the early norning of July 31, 1979
at the Ireland M ne preparation plant. Consol voluntarily nade
some interimrepairs pending a subsequent study by an engi neer
and a contractor. After conpletion of the repairs the condition
of the structure was as follows: (1) ten of twenty welds between
the angle bars and the beamon the left side of the gallery were
broken; (2) the interior of the gallery was deteriorated and
rusted; (3) there was a hole in the side wall of the gallery
t hrough whi ch refuse fromthe conveyor could drop for a distance
of twenty feet to the ground; (4) there was excessive vibration
of the structure when the conveyor was operating; and (5) mners
were required to be in and under the structure during normal
m ni ng operati ons.

The MSHA inspector testified that the structure in question
was the worst deteriorated one that he had seen. Because of the
overal | poor condition of the structure, the excessive vibration
during operation, and the failure of the voluntary repairs to
provi de adequate support, he concl uded that an inmm nent danger
exi sted. Consol did not present any expert testinony to rebut
these charges. Its primary wi tness, Leon Heck, testified that he
had experience as an electrician but not as a construction
engi neer. Wiile Leon Heck and Alan O zer testified that, in their
opi nion, the crib which Consol constructed provi ded adequate
support for the structure, | find
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that the physical facts support the opinion of the MSHA inspector
that it was just as likely as not that death or serious physica
harm woul d occur due to a total collapse of the structure or from
falling debris.

In conclusion, | find that MSHA has established, by a
preponder ance of the evidence, that an inmm nent danger existed at
the tinme the order of w thdrawal was issued.

ORDER

WHEREFORE, I T IS ORDERED that the Application for Reviewis

DENI ED and the subject wi thdrawal order is AFFI RVED

Janes A. Laurenson
Judge



