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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Di scrimnation, or Interference
ADM NI STRATI ON ( MBHA)
EX REL BILLY GENE KI LGORE, Docket No. VA 79-144-D
APPL| CANT
V.

Pl LOT COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: James H Swain, Esq., and Kenneth L. Stein,
Esq., Ofice of the Solicitor, US.
Depart ment of Labor, Phil adel phia, Pennsyl vania
for Applicant J. Robert Stunp, Esq., Sturgil
& Stunmp, Norton, Virginia for Respondent

Bef or e: Chi ef Adm nistrative Law Judge Broderick
Statenment of the Case

The conplaint filed in this proceedi ng on Septenber 20,
1979, alleges that Billy Gene Kilgore was di scharged by
Respondent on or about May 18, 1979, because of activity
protected under section 105(c) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 0815(c). Pursuant to notice, a
hearing on the nerits was held in Norton, Virginia, on Novenber
29, 1979. Billy Gene Kilgore and Donnie Brickley testified for
the Applicant. Bruce Arwood, Darrell Baker, Mack Thacker and
Kelly Fultz testified for the Respondent. Both parties were
af forded the opportunity to submt post hearing briefs. To the
extent that the contentions of the parties are not incorporated
in this decision, they are rejected.

Statutory Provision
Section 105 of the Act provides in part:
(c)(1) No person shall discharge or in any nmanner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the



~505

exercise of the statutory rights of any m ner
representative of mners or applicant for enploynent

in any coal or other mine subject to this Act because
such mner, representative of mners or applicant for
enpl oyment has filed or made a conpl aint under or rel ated
to this Act, including a conplaint notifying the operator
or the operator's agent, or the representative of the
mners at the coal or other m ne of an alleged danger

or safety or health violation in a coal or other nine

or because such miner, representative of mners or
applicant for enploynent is the subject of nedica

eval uations and potential transfer under a standard
publ i shed pursuant to section 101 or because such m ner
representative of mners or applicant for enploynment has
instituted or caused to be instituted any proceeding
under or related to this Act or has testified or is

about to testify in any such proceedi ng, or because of

t he exercise by such mner, representative of mners or
applicant for enploynent on behalf of hinmself or others
of any statutory right afforded by this Act.

(2) any miner or applicant for enploynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violtion of this subsecton
may, within 60 days after such violation occurs, file a
complaint with the Secretary alleging such
di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause investigation to be nade as
he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of
the conplaint, and if the Secretary finds that such
conpl ai nt was not frivolously brought, the Conm ssion
on an expedited basis upon application of the
Secretary, shall order the i medi ate reinstatenent of
the m ner pending final order on the conplaint. |If
upon such investigation, the Secretary determ nes that
the provisions of this subsection have been vi ol at ed,
he shall inmediately file a conplaint with the
Conmmi ssion, with service upon the all eged violator and
the m ner, applicant for enploynent, or representative
of miners alleging such discrimnation or interference
and propose an order granting appropriate relief. The
Conmi ssion shall afford an opportunity for a hearing
(in accordance with section 554 of title 5, United
States Code, but without regard to subsection (a)(3) of
such section) and thereafter shall issue an order
based upon findings of fact, affirm ng, nodifying, or
vacating the Secretary's proposed order, or directing
other appropriate relief. Such order shall becone
final 30 days after its issuance. The Conm ssion shal
have authority in such proceedings to require a person
conmmitting a violation of this subsection to take such
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affirmative action to abate the violation as the Conm ssion
deens appropriate, including, but not limted to, the
rehiring or reinstatenent of the mner to his forner
position with back pay and interest. The conpl ai ning
m ner, applicant, or representative of mners nmay present
addi ti onal evidence on his own behal f during any hearing
hel d pursuant to his paragraph

| ssues

1. \VWhether Applicant Billy Gene Kilgore was di scharged by
Respondent on or about May 18, 19797

2. If so, whether the discharge was because of activity
protected under section 105 of the Act?

3. If Applicant was not discharged but resigned, was his
resignation a constructive di scharge?

4. If so, was it because of activity protected under
section 105 of the Act?

Stipul ation
The parties made the follow ng stipulation on the record:

Nunber one, Pilot Coal Corporation is a coal mning
corporation doing business in the Commonweal th of
Virginia and maintains its principal offices in Wse,

Vi rginia.

Nunber two, the corporation, as of this date, operates
one underground mne and one surface mne. Surface
m ne No. 2 enploys approximately [eight] enpl oyees on
one production shift per day. The m ne operations of
t he Respondent would be classified as "snall". Tota
daily tonnage fromthe underground mne is 100 tons and
200 tons fromthe surface mne

Nunber three, Respondent has never been found guilty
civilly or crimnally of a violation of the
di scrimnation provisions of the Federal M ne Safety
and Health Act (Coal Mne Health and Safety Act).

Nunber four, the Conplainant, after term nation did not
seek reinstatenent with the Respondent, and the
Respondent did nothing to hinder the resolution of the
instant matter.

Nunber five, if Clarence AL Goode were called to
testify he would state: (A) | have been enpl oyed by
MGHA
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(MESA) since January of 1971. (B) | have been a speci al
i nvestigator since Cctober, 1977. (C As a special
i nvestigator | investigate conplaints under Section
105(c) and Section 110 of the 1977 Act. (D) | have
recei ved extensive training totaling 240 hours in regard
to the execution of my duties as a special investigator.
Further, | have conducted to date approximately twelve
di scrimnation cases and have supervi sed ot her
i nvestigations of discrimnation conplainst conducted by
nmy staff. These supervised investigations total about 85
cases.

Nunber six, in the instant case, fromny investigation
I conclude that the alleged discrimnation which may
have taken place did not indicate a pattern or practice
of any general discrimnatory action by the Respondent.
Seven, in the event that the maxi num penalty authorized
under this Act were assessed agai nst the Respondent,
t he paynment of said penalty would not significantly
af fect the Respondent's ability to continue in
busi ness.

Nunber eight, if Respondent were called to testify,
Kelly Fultz, corporation president, would testify that
i f the maxi mum penalty were assessed agai nst the
Respondent, it would significantly affect the
Respondent's ability to continue in business. And that
is the end of the stipulation

Fi ndi ngs of Fact

1. The facts stated in the above stipulation are accepted
and adopted as Fi ndi ngs of Fact.

2. Applicant was hired by Respondent in or about January,
1978, primarily to operate a front-end | oader, but also to
operate dozers and haul ers.

3. On one occasion prior to May 1979, Applicant quit his
job after spilling some oil on his person while waiting to fue
his front-end | oader. After about a week, he returned, and was
accepted back on the job.

4. On May 14, 1979, the front-end | oader was havi ng
problenms with its turbo charger and was renoved from service
until a needed part could be procured.

5. On May 15, 1979, Applicant was assigned to drive a 35
ton hauler truck. H's only previous experience on such a vehicle
was about 7 years previously when he intermttently drove a truck
for about a nonth.
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6. On May 15, 1979, Applicant drove the haul er, nost of the
driving being on | evel ground. He conplained of the brakes and
brake fluid was added. Applicant did not have any ot her
difficulties driving the hauler on that day.

7. On May 16, Applicant was required to drive his truck up
a newl y-made incline to the | oading point. Because there was not
roomto turn around at the |oading point, the truck had to be
backed up the incline. The road was soft and with an enpty truck
it was difficult to back up. Applicant was unable to back up the
incline and was afraid of turning the truck over. After another
driver haul ed several |oads, there was enough roomto turn around
at the | oadi ng point.

8. Applicant then drove up forward and haul ed approxi mately
six loads. He testified that he was having difficulty with the
retarder brakes and was unable to slow the truck sufficiently to
successfully negotiate the curve conming down the incline.

9. After he got his last |oad that day while turning, one
wheel dropped into a hole and the other ran up on a rock
Applicant got out of the hauler and it was righted by anot her
driver.

10. Applicant then told the mechanic and the foreman that
he did not think he could operate the hauler safely and he was
qui tting.

11. The road was over 16 feet wi de, had a berm on one side
and the bank on the other. There was | oose nmaterial where the
road had been recently regraded.

12. The foreman attenpted to persuade Applicant not to
quit, and offered to put himon sick |eave for the remai nder of
the day. Applicant refused the offer

13. On May 18, 1979, Applicant returned to the mne, having
filed a conplaint with MSHA the previous day, and was told that
the | oader was not fixed and that driving the hauler was the only
wor k avail able for him

14. Applicant was not told on May 16 or May 18 that he was
di schar ged

15. Applicant Billy Gene Kilgore was not discharged from
hi s enpl oynent by Respondent on or about My 18, 1979, but
voluntarily left the enpl oynment.

16. Applicant quit his job in part because he was afraid of
driving the hauler up and down the incline.

17. Neither the haul er nor the road were unsafe for nornal
operation.
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18. The circunstances surroundi ng applicant's resignation did
not constitute a constructive discharge.

Concl usi ons of Law

1. At all tinmes relevant to this decision, Applicant and
Respondent were subject to the provisions of the Federal M ne
Safety and Health Act of 1977.

2. The undersigned Adm nistrative Law Judge has
jurisdiction over the parties and subject matter of this
pr oceedi ng.

3. Applicant was not discharged, interfered with, or
ot herwi se di scrim nated agai nst because of activity protected
under section 105 of the Act.

Di scussi on

The evi dence establishes that Kilgore was not di scharged but
voluntarily quit his job. The evidence further establishes that
there were no safety hazards related to the road or the haul er
He did not wish to continue work because he was fearful that he
woul d be injured due to his lack of experience with the vehicle.
I do not believe that refusal to work under these conditions is
activity protected under 105(c) of the Act, or that it can be
construed as a di scharge or discrimnation by Respondent
forbi dden by that section.

4. Since Respondent did not violate the Act as alleged in
the conplaint, no penalty is assessed.

ORDER
Based upon the above findings of fact and concl usi ons of

| aw, the conplaint is DI SM SSED.

James A. Broderick
Chi ef Administrative Law Judge



