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CHARLES R STOVER, WALTER COCPER, No. 1 M ne
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TENNI S CANTERBURY, GECORGE TI LLER,
LARRY LESTER, W LLI AM WORKNAN,

KI RBY CI SCO, MEARL FI ELDS,

PHI LI P JONES, DANNY MAHON,
KENNETH WH TED AND TABY COOLEY,

APPLI CANTS
V.
FMV COAL CORPORATI ON,
RESPONDENT
DECI SI ON
Appear ances: Peter Mtchell, Esq., United M ne Wrkers of Anerica,

Washi ngton, D.C., for the Applicant
Bef or e: Judge Cook
I. Procedural Background

On January 24, 1977, Local Union #6594, District 17, United
M ne Workers of America (Applicant) filed an application for
conpensation in the above-capti oned proceedi ng pursuant to
section 110(a) of the Federal Coal Mne Health and Safety Act of
1969, 30 U.S. C. 801 et seq. (1970) (1969 Coal Act). The
application was filed with the Ofice of Hearings and Appeal s of
the United States Departnent of the Interior and the proceedi ng
was pending on the effective date of the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. [0801 et seq. (1978) (1977 M ne
Act). Accordingly, the case is before the undersigned
Admi ni strative Law Judge of the Federal Mne Safety and Heal th
Revi ew Commi ssion for decision. 30 U S.C. 0961 (1978). The
remai nder of the procedural history subsequent to the filing of
the application for conpensation is set forth bel ow
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On February 18, 1977, the Applicant filed a photocopy of a post
office return receipt indicating that service of the application
for conpensation had been made upon FMW Coal Corporation
(Respondent). Additionally, on the same day, the Applicant filed
a notion to permt late filing of interrogatories to the
Respondent in conjunction with copies of the proposed
interrogatories. This notion was granted by an order dated March
3, 1977.

On March 9, 1977, the Applicant noved for an order to show
cause why judgnent in default should not be entered. On March
11, 1977, the Respondent filed a notion to file a | ate answer but
failed to submit an answer in conjunction with the notion. The
Applicant filed a statenent in opposition to the Respondent's
nmotion on March 21, 1977. Additionally, on March 21, 1977, the
Respondent filed a letter in response to the Applicant's March 9,
1977 notion stating its opposition to the entry of a default
j udgrent .

On March 25, 1977, a notice of hearing was issued setting
the matter for hearing on April 21, 1977, in addition to an order
granting the Respondent's notion to file a | ate answer and
denying the Applicant's notion for an order to show cause why
judgrment in default should not be entered. The Respondent was
accorded 10 days in which to file its answer. The answer was
subsequently filed on April 4, 1977.

Pursuant to a mutual agreenent by counsel for the parties,
an order was issued on April 15, 1977, cancelling the hearing
schedul ed for April 21, 1977. The order noted that a tel ephone
conference woul d be conducted on May 9, 1977, to determn ne
whet her a hearing woul d be necessary and, if so, to agree upon
the date thereof.

The May 9, 1977, tel ephone conference was conducted as
scheduled. It was agreed that the Respondent would mail answers
to the Applicant's interrogatories by May 13, 1977. 1t was al so
agreed that a tel ephone conference woul d be held on June 20,
1977, absent a request by the parties for an alternate date.
This agreenent was reflected in an order dated May 9, 1977. The
answers to interrogatories were filed on May 16, 1977.

The June 20, 1977, tel ephone conference was conducted as
schedul ed during which counsel for the Applicant stated that he
contenplated the filing of further interrogatories and a request
for adm ssions. Counsel for the Applicant further stated that he
woul d consider the filing of a notion for summary deci sion
dependi ng upon the response received to the interrogatories and
request for adm ssions. Counsel for the parties agreed to
participate in a tel ephone conference on July 15, 1977, to
determ ne both the status of the case and whether a hearing woul d
be necessary. These matters were reflected in an order dated
June 20, 1977.

The Applicant's requests for adm ssions were filed on July
1, 1977, and the Respondent's reply was filed on July 15, 1977.



The July 15, 1977, tel ephone conference was held as
schedul ed. Counsel for the Applicant indicated that he was
considering the filing of a notion
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for sunmary decision. Accordingly, counsel for the parties were
i nformed that no further tel ephone conferences would be held
absent a specific request fromeither party, and that no further
action would be taken by the undersi gned Adm nistrative Law Judge
until either the receipt of such a request or the filing of a
nmotion for sunmary decision or the filing of a request for a
heari ng.

Approxi mately 6 nonths el apsed during which no
conmuni cati ons were received fromthe parties as to the status of
the case. On January 17, 1978 and February 6, 1978, the
undersi gned Admi ni strative Law Judge sent letters to counsel for
the Applicant, with copies sent to the Respondent, requesting a
witten statenent as to what further action the Applicant
contenpl ated taking so that the disposition of the case could be
expedited. On February 24, 1978, a conmunication was received
from counsel for the Applicant stating both his reasons for the
delay and that he would be filing a nmotion for summary deci sion
This notion was subsequently filed on April 14, 1978. On My 15,
1978, the notion was denied without prejudice to the right of the
Applicant to renew a notion which woul d be properly docunent ed.

On August 11, 1978, a letter was sent to counsel for the
Applicant stating the necessity of taking action, either in the
formof a notion for summary deci sion or a request for a hearing,
in order to expeditiously bring the case to a conclusion. On
Septenber 1, 1978, counsel for the Applicant filed a letter which
apprised the Judge that consultations with counsel for the
Respondent had di scl osed matters that could only be resolved at a
hearing. Accordingly, a notice of hearing was issued on Septenber
7, 1978, scheduling the case for hearing on the nerits on
Novermber 21, 1978, in Charleston, Wst Virginia, contingent upon
the Applicant's filing an anended application for conpensation by
Cct ober 16, 1978.

On Cctober 17, 1978, the Applicant filed a notion for
producti on of docunents. On COctober 31, 1978, the Applicant
filed a comunication indicating that he was pursuing informal
avenues to obtain the information sought by the notion for
producti on of docunents and suggested that a ruling on the notion
be held in abeyance. Counsel further indicated that he would
either withdraw or renew the notion upon conpletion of the
i nformal steps previously undertaken. Additionally, counse
i ndi cated that a postponenent of the hearing would be needed by
both parties.

On Novenber 6, 1978, an order was issued continuing the
hearing indefinitely and scheduling a tel ephone conference for
Novenber 22, 1978, which conference was held as scheduled. It
was agreed that the follow ng three steps woul d take place:
First, the Applicant's attorney was to file an anmended
application for conmpensation after receiving certain information
fromthe Respondent's attorney and from other sources. Second,

t he Respondent's attorney was to be accorded tinme to file an
answer to the amended application. The attorney for the
Respondent was to conmunicate with the attorney for the Applicant



within 2 weeks after receipt of the anended application to
i ndi cate whet her he would stipulate that the Applicant could file

a second notion for summary decision in spite of the fact that a
notice
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of hearing had already been issued. Third, the Applicant's
attorney was to either file a notion for summary deci sion or
request the Judge to set the matter for hearing. This agreenent
was reflected in an order issued on Novenber 28, 1978.

A tel ephone conference was held on or around April 30, 1979,
to determne the status of the case since no conmmuni cati on had
been received fromeither party subsequent to the issuance of the
November 28, 1978, order. The parties agreed to nake
arrangenents for the receipt of certain information so that the
Applicant's attorney could file an anended application by May 21
1979. It was understood that the remaining two steps outlined in
t he Novenber 28, 1978, order then would be executed as
expedi tiously as possible.

On May 11, 1979, the Applicant served interrogatories and a
request for adm ssions on the Respondent. Copies were filed with
t he Judge on May 14, 1979.

As of June 25, 1979, 7 weeks follow ng the above-noted
t el ephone conference, the anended application had not been fil ed.
Therefore, counsel for the Applicant was requested to apprise the
Judge of the status of the anmended application by July 5, 1979.

On July 6, 1979, the Applicant filed a docunent styled
"Amended Application for Conpensation and to Show Cause Wy
Def aul t Judgnment Should Not Be Entered.” On August 13, 1979, an
order was issued addressing issues relating to the Applicant's
May 14, 1979, and July 6, 1979, filings and setting forth a
schedul e stating, in part, as foll ows:

On May 14, 1979, the Applicant filed copies of
interrogatories to Respondent and a request for
adm ssions along with a certificate of service stating
t hat copi es of such docunents had been mail ed on My
11, 1979, to the Secretary-Treasurer of the FMW/ Coa
Corporation as well as the Ofice of the Solicitor of
t he Departnent of Labor. However, the certificate of
service did not show that it was nailed to the
Respondent' s attor ney.

On July 6, 1979, the Applicants filed an anmended
Application for Conpensation and a request that an
order be issued to the Respondent to show cause why
judgenent in default should not be entered in Loca
Uni on 6594's favor, on the application as anended,
since the Respondent had not replied to either the
interrogatories or the requests for adm ssions. The
certificate of service attached to such docunent states
that copies were mailed to the attorney for the
Respondent as well as other persons. No response to
such anended application or request for order to show
cause has been received fromthe Respondent and the
time permtted for response to such notions has
expired. In addition, it has now been
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somewhat over 30 days since the amended Application for
Conpensati on was served and no answer to that amendnent
has been filed by the Respondent.

In view of the regulations relating to discovery, it is
not considered that an order to show cause for default
judgment is proper at this stage of the proceedings.

However, in view of the facts contained in the record,
it is considered good cause has been shown for the
conpl etion of discovery procedures beyond the tine
limtations set forth in the regul ations applicable to
t hese proceedi ngs.

Accordingly, IT 1S ORDERED that the Respondent reply
to such interrogatories and requests for adm ssions
referred to above by August 31, 1979. (FOOINOTE 1) As relates
to the anendnment to the application, such amendnent is
accepted as partial fulfillment of the directions
contained in my order of May 15, 1978, which pointed
out that the applicable regulations required the
application to set forth the total anmpunt of
conpensation clained as well as the period for which
such compensation is clainmed. However, the period of
the claimas set forth in paragraph 4 of the amended
application filed July 6, 1979, is not sufficiently
definite. Therefore, after the interrogatories have
been answered, a further amendment to such application
wi Il be necessary to definitely set forth the specific
days for which conpensation is clainmed.

Accordingly, the Applicant will have until Septenber
20, 1979, for the filing of such anmendnent to the
application.

Thereafter the Respondent will have until Cctober 20,
1979, to answer the application as anended.

Thereafter the hearing in this matter will conmence at
9:30 a.m, Cctober 30, 1979, unl ess agreenment has been
reached by the parties as to the right of the
Applicants to file a notion for sunmary decision if
such is in order at that tine.

Footnote No. 1, supra stated that: "In view of the fact
that the certificate of service relating to such docunents did
not show service upon the Respondent's attorney a copy of each of
these two docunents is attached as Appendi x A"

On Cctober 1, 1979, an order of continuance was issued
stating the follow ng:

The hearing in the above-capti oned case is now set for
Cctober 30, 1979. 1In the order setting such hearing,
the date was prem sed upon the occurrence of two steps
whi ch had
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to occur prior to the hearing. They were the filing of an
anended application which would specifically set forth
the dates for which conpensation is clained by each of
the m ners involved, and thereafter the passage of 30 days
after service of such amended application upon the respondent,
during which the respondent coul d answer such amended application

Since the above referred to amendnent to such
application has not been served or filed, the tine
schedule will not permt the commencenent of the
heari ng on COctober 30, 1979.

In view of the fact that the Respondent did not
respond to the interrogatories and requests for adm s-
sions served by the Applicant, a tel ephone conference was
arranged by the undersi gned Adm nistrative Law Judge
with the attorneys for the Applicant and the Respondent
on Septenber 24, 1979. During such tel ephone
conference the attorney for the Respondent stated that
t he Respondent no |onger desired that an attorney
represent it because of financial problenms. The result
is that the Respondent's attorney apparently will not
be filing answers to said interrogatories and requests
for adm ssions. During such conference the
Admi ni strative Law Judge stated that the procedures for
t he subpoena of Respondent's officers for the purpose
of a deposition could be carried out by the Applicant's
attorney if such was necessary for the purpose of
serving and filing an amended application

The attorney for the Applicant stated that sone action
woul d be forthcom ng, as to an anended application, in
the near future as to the service of an anended
application.

Accordingly the hearing in this case i s CONTI NUED
| NDEFI NI TELY pending the filing of the amended
application and the passage of 30 days for answer
thereto by the Respondent.

As soon as action is taken by the Applicant as to such
anended application, an order will be issued setting
the matter for hearing.

On Cctober 25, 1979, the Applicant filed a docunment styled
"Suppl enental Application for Conpensation.” The Respondent
failed to file answers to either the July 6, 1979, anended
application for conmpensation or the Cctober 25, 1979,
suppl enental application.

An anended notice of hearing was issued on Novenber 8, 1979,
schedul ing the case for hearing on the nerits on Decenber 18,
1979, in Logan, West Virginia. Subsequent thereto, the Applicant
requested that the hearing be changed to a date in January, 1980.
Amended notices of hearing were issued on Novenmber 27, 1979, and
January 15, 1980, scheduling the case for
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hearing on the nerits to commence at 10 a.m, January 30, 1980,
in Bluefield, West Virginia. Additionally, on January 15, 1980,
a prehearing order was issued advising the parties that a 5 day
transcript would be ordered and that the tine for filing any
proposed findings of fact, conclusions of |aw or briefs would
expire 10 days after each party ordering a copy of the transcript
received its copy fromthe reporter

The hearing was conducted as schedul ed. The Applicant was
represented by counsel. No one appeared to represent the
Respondent (Tr. 5-6).(FOOINOTE 1)

During the course of the hearing, the Applicant noved to
anend the caption to reflect the nanes of all mner-clainmnts and
al so moved to anend the suppl enental application for conpensation
to conformwi th the proof. Both notions were granted (Tr. 49,
51-56).

The Applicant also noved for the entry of a default (Tr. 9,
58). However, in view of the decision in Rushton M ning Conpany
v. Morton, 520 F.2d 716 (3rd Cir. 1975), discussed infra, it is
deened i nappropriate to dispose of this case by way of a default.

The Applicant filed proposed findings of fact and
concl usi ons of |aw on February 19, 1980. No posthearing filings
were made by the Respondent.

Additionally, on February 19, 1980, the Applicant filed
proof that on Cctober 24, 1979, a copy of the Cctober 25, 19789,
Suppl ement al Application for Conpensation was served on both M.
T. I. Varney, the Respondent's Secretary-Treasurer, and John M
Ri chardson, Esqg., the Respondent's then counsel of record.

Il. Wtness and Exhibits
(A Wtness

The Applicant called as its witness Richard C. Cooper, a
safety inspector for the United M ne Wrkers of Anmerica.

(B) Exhibits

The Applicant introduced the followi ng exhibits into
evi dence:
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A-1 is the affidavit of Fred T. Casteel, Subdistrict Manager
in the Madison, West Virginia Subdistrict Ofice of the Mne Safety
and Heal th Admi nistration.

A-2 is the affidavit of Helen O Mbockabee, Chief of the
Docket Section of the Federal Mne Safety and Health Revi ew
Conmi ssi on.

A-3 is a copy of Order No. 1 GRB, Decenber 13, 1976, 30
C. F.R [075.1101-5.

A-4 is a copy of Order No. 2 GRB, Decenber 13, 1976, 30
C. F.R [075.1103-4(a).

A-5 is a copy of Order No. 3 GRB, Decenber 13, 1976, 30
C. F.R [075.1100-2(b).

A-6 is a copy of Order No. 4 GRB, Decenber 13, 1976, 30
C.F.R 075. 200.

. | ssues

(1) Wiether the miner-claimants are entitled to
conpensati on under that portion of section 110(a) of the 1969
Coal Act which provides as foll ows:

If a coal mne or area of a coal mne is closed by an
order issued under section 104 of this title for an
unwarrant abl e failure of the operator to conply with
any health or safety standard, all mners who are idled
due to such order shall be fully conpensated, after al
interested parties are given an opportunity for a
public hearing on such conpensation and after such
order is final, by the operator for lost tine at their
regul ar rates of pay for such time as the mners are
i dled by such closing, or for one week, whichever is
the | esser.

(2) If the miner-claimants are entitled to conpensation
under the above-noted provision of section 110(a), then what is
t he amount of conpensation due each m ner-cl ai mant ?

V. Opinion and Fi ndings of Fact

On Decenber 13, 1976, Ceorge Bowran, an authorized
representative of the Secretary of the Interior, issued to the
Respondent the followi ng orders of withdrawal at the Respondent's
No. 1 Mne: 1 GRB, Decenber 13, 1976, 30 C.F.R 075.1101-5; 2
GRB, Decenber 13, 1976, 30 C.F.R [75.1103-4(a); 3 GRB, Decenber
13, 1976, 30 C.F.R [O75.1100-2(b); and 4 GRB, Decenber 13, 1976
30 CF.R 75.200. The first three orders were issued at 9:45
a.m and
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the remai ning order was issued at 10:30 a.m Al four orders
were issued pursuant to section 104(c)(1l) of the 1969 Coal Act
(FOOTNOTE 2) alleging violations of the above-noted nmandatory safety
standards caused by an unwarrantable failure on the Respondent's
part to conply with the respective standards. (Exhs. A-1, A-3,
A-4, A-5, A-6; Applicant's Requests for Adm ssions, Nos. 6, 7, 8,
9, 13, 14, 15, 16, filed July 1, 1977, and Respondent's Reply
thereto, filed July 15, 1977). No nodifications were issued as
relates to any of the four orders and the four orders renained in
full force and effect until their termnation in March, 1977
(Exh. A-1). The records of the Federal Mne Safety and Health
Revi ew Conmi ssi on were searched, and failed to show that the
Applications for Review were filed by the Respondent as rel ates
to the four orders (Exh. A-2).

The Respondent's No. 1 M ne had one coal produci ng section
during Decenber, 1976, and each of the four orders of w thdrawal
effectively idled the entire mne fromthe nonment of their
i ssuance. (See, Applicant's Requests for Adm ssions, No. 2,
filed July 1, 1977 and Respondent's Reply thereto, filed July 15,
1977; Application for Conpensation, Paragraph No. XIl, filed
January 24, 1977 and Respondent's Answer, Paragraph X1, filed
April 4, 1977).

Bet ween Decenber 1, 1976, and Decenber 10, 1976, the
Respondent operated two daily production shifts at the No. 1
Mne, the 7 a.m to 3 p.m shift and the 3 p.m to 11 p.m shift.
(See Applicant's Requests for Adm ssions, No. 3, filed July 1,
1977 and Respondent's Reply thereto, filed July 15, 1977.) There
were no non-production shifts. (See, Applicant's Interrogatories
to Respondent, No. 6, filed February 18, 1977 and Respondent's
Answers thereto, filed May 16, 1977).
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The Respondent's No. 1 Mne is a bitum nous coal m ne whose
operations or products affect interstate conmerce. (See,
Applicant's Requests for Adm ssions, No. 1, filed July 1, 1977
and Respondent's Reply thereto, filed July 15, 1977).

The Applicant seeks one week's conpensation on behal f of 27
m ners idled by the above-noted orders of w thdrawal .
Conpensation i s sought under that portion of section 110(a) of
the 1969 Coal Act, which provides that:

If a coal mne or area of a coal mne is closed by an
order issued under section 104 of this title for an
unwarrant abl e failure of the operator to conply with
any health or safety standard, all mners who an idled
due to such order shall be fully conpensated, after al
interested parties are given an opportunity for a
public hearing on such conpensation and after such
order is final, by the operator for lost tine at their
regul ar rates of pay for such time as the mners are
i dled by such closing, or for one week, whichever is
the | esser.

As noted by the Court in Rushton M ning Conpany v. Mrton, 520
F.2d 716, 720 (3rd Cir. 1975), conpensation under this portion of
section 110(a) is explicitly predicated on the order's being held
valid after a hearing. (FOOTNOTE 3)
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Bearing these principles in mned it nmust be concl uded that
the Applicant's prinma facie case in the instant proceedi ng consists
of three basic elements: First, the existence of the underlying
104(c) (1) notice of violation nmust be established. Second, it
must be established that one or nore of the 104(c) (1) orders was
served on the operator or his agent, and that the condition or
practice set forth in such order or orders constituted a
violation of the cited mandatory safety standard caused by an
unwarrant abl e failure on the Respondent's part to conply with
such standard. See generally, Kentland-El khorn Coal Corporation
4 | BVA 166, 82 |.D. 234, 1974-1975 OSHD par. 19,633 (1975)
Finally, the Applicant nust establish the anmount of conpensation
due each mner idled by such order or orders of withdrawal.

In Zeigler Coal Conpany, 7 |IBMA 280, 84 |.D. 127, 1977-1978,
OSHD par. 21,676 (1977), the Interior Board of Mne Qperations
Appeal s (Board) set forth the governing test for unwarrantable
failure. The Board held that a violation of a mandatory standard
is caused by an unwarrantable failure to conply with the standard
where "the operator involved has failed to abate the conditions
or practices constituting such violation, conditions or practices
t he operator knew or shoul d have known existed or which it failed
to abate because of a lack of due diligence, or because of
indi fference or |ack of reasonable care.” 7 |BMA 295-296.

At the outset, it is found that the Applicant has nade a
prima facie showi ng of the existence of the underlying 104(c) (1)
notice of violation. Each of the four subject orders nakes
reference to the notice. (Exhs. A-3, A4, A-5 A-6).
Furthernore, it is significant to note that Paragraph I X of the
application for conmpensation, filed on January 24, 1977, all eged,
in part, that "[n]o known Orders to date have nodified or
term nated Unwarrantable Failure Wthdrawal Order Nos. 1 GRB, 2
GRB, 3 GRB or 4 GRB." Paragraph No. |IX of the Respondent's
answer, filed on April 4, 1977, states that "[t]he Respondent
deni es Paragraph I X and states that all orders and notices that
were i ssued have been abated as of March 29, 1977." (Enphasis
added). This statenment in the Respondent's answer seens to inply
that the underlying 104(c)(1) notice was issued, and, when read
in conjunction with the statements contained in the subject
orders, confirns a prima facie showi ng of its existence.

In view of the tinmes for issuance of the four w thdrawal
orders, if any, one of the orders were found valid a basis for 1
week' s compensation woul d be establi shed.

Certain questions arise as to the validity of sone of the
orders, however, there is no question as to the adequacy of a
prima facie case concerning the validity of Order No. 3 GRB
Decenber 13, 1975, 30 C.F.R [01100-2(b).
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Accordingly, we will discuss that order

Order No. 3 GRB, Decenber 13, 1976, 30 C.F.R [01100-2(b),
states that "[o]lnly one (1) outlet valve was installed in the
water line that [paralleled] the Nos. 1, 2 and 3 belt conveyors
for a distance of about 1,650 feet and fittings suitable for
connection was not provided at the one outlet valve. This
condition was observed after a fire was extingui shed at the No. 3
belt conveyor drive." (Exh. A-5). Mandatory safety standard 30
C.F.R 075.1100-2(b), provides as follows:

(b) Belt conveyors. 1In all coal mnes, waterlines
shall be installed parallel to the entire |ength of
belt conveyors and shall be equi pped with firehose
outlets with valves at 300-foot intervals al ong each
belt conveyor and at tail pieces. At |east 500 feet of
firehose and fittings suitable for connection with each
belt conveyor waterline systemshall be stored at
strategic locations along the belt conveyor.
Waterlines may be installed in entries adjacent to the
conveyor entry belt as long as the outlets project into
the belt conveyor entry.

The waterline in question should have been equi pped with
outlets with valves at 300-foot intervals al ong each belt
conveyor and at the tail pieces. However, the cited waterline was
provided with only one outlet valve for a distance of
approximately 1,650 feet. In light of the nature of the
condition, the Respondent shoul d have known of its existence.
Accordingly, it is found that a violation of mandatory safety
standard 30 C. F. R 075.1100-2(b), existed, and that such
vi ol ati on was caused by an unwarrantable failure on the
Respondent's part to conply with the mandatory safety standard
The order of withdrawal was valid within the neaning of section
110(a) of the 1969 Coal Act.

In view of the foregoing, it is found that mners idled by
the issuance of Order No. 3 CGRB, Decenber 13, 1976, 30 CF.R O
75.1100-2(b) are entitled to one week's conpensation at their
regul ar rate of pay under section 110(a) of the 1969 Coal . (FOOTNOTE 4)
The idled mners and the anmount of conpensation to which each m ner
is entitled are identified as foll ows:
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NAVE

Kei th McCoy
Wl t er Cooper
Taby Cool ey
Gregory Boggs
Jack Mat ney
Danny Mahon

( FOOTNOTE 5)
Ceorge Tiller
Charl es Stover
Larry Lester
W1 liam Wrkman
Oville Napier
Kirby G sco
Andrew M I | er
Mear| Fields
Robert Fields

HOURLY

N NN NN

NONNN®®©©®

. 59
.59
.59
.59

59
59

145
145
145
145
74
74
74

. 145
.74

39.
39.
39.
39.
39.
39.

65.
65.
65.
65.
61.
61.
61.
65.
61.

13

85
85
85
85
85
85

16
16
16
16
92
92
92
16
92

60.
60.
60.
60.
60.
60.

65.
65.
65.
65.
61.
61.
61.
65.
61.

14

72
72
72
72
72
72

16
16
16
16
92
92
92
16
92

60.
60.
60.
60.
60.
60.

65.
65.
65.
65.
61.
61.
61.
65.
61.

15

72
72
72
72
72
72

16
16
16
16
92
92
92
16
92

Decenber,

60.
60.
60.
60.
60.
60.

65.
65.
65.
65.
61.
61.
61.
65.
61.

1976

16

72
72
72
72
72
72

16
16
16
16
92
92
92
16
92

60.
60.
60.
60.
60.
60.

65.
65.
65.
65.
61.
61.
61.
65.
61.

17

72
72
72
72
72
72

16
16
16
16
92
92
92
16
92

20.
20.
20.
20.
20.
20.

20

87
87
87
87
87
87

TOTAL

303.
308.
308.
308.
308.
308.

325.
325.
325.
325.
3009.
3009.
3009.
325.
3009.

60
60
60
60
60
60

80
80
80
80
60
60
60
80
60
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Phillip Springer
Bobby Robi nson

( FOOTNOTE 6)

Decenber
Frank Evans
Kyle Cine
Al vi n Chapamm
Kennet h Wit ed
Ear| Hal l

Decenber

Wl lard Newsone

Tenni s Canterbury

Decenber

Bruce Cool ey
Phillip Jones

Decenber

| saac Bryant

(See, Applicant's Interrogatories to Respondent, Nos.

~~

7.

© 0O NNN

.74
. 59

59
59
995
145
145

.59
. 995

. 995
. 145

59

61.92
60. 72
13
39. 85
39. 85
41. 97
42.76
65. 16
13

39. 85
41. 97

13

41. 97
65. 16

14

61.92
60. 72
14
60. 72
60. 72
63. 96
65. 16
65. 16
14

60. 72
63. 96

20

63. 96
65. 16

15

61.92
60. 72
15
60. 72
60. 72
63. 96
65. 16
65. 16
15

60. 72
63. 96

21

63. 96
65. 16

16

61.92
60. 72
20
60. 72
60. 72
63. 96
65. 16
65. 16
16

60. 72
63. 96

22

63. 96
65. 16

17

60.72 60.72 60.72 60.72

February 18, 1977 and Applicant's Responses thereto,

Interest conputed at the rate of 6 percent
awar ded covering the periods fromthe dates of

commenci ng Decenber

conpensation is paid. Local
FMSHRC 990, 1979 CSHD par .

The Applicant seeks an award of costs and attorneys fees

14, 1976,
Uni on 5869 v.

23,803 (1979).

based upon the "Respondent's fl agrant

such right to the successfu
Accordingly, the Applicant's request
Local Union 9856, District
Docket

CF& Steel Corporation

r ef usal
process and jurisdiction of this Court"
Fi ndi ngs of Fact and Concl usions of Law, pg. 9).
110(b) (3) of the 1969 Coa

per

61.92
60. 72
21
60. 72
60. 72
63. 96
65. 16
65. 16
20

60. 72
63. 96

23

63. 96
65. 16

20

60. 72

22
20. 87
20. 87
21.99
22.40

21

20. 87
21.99

24

21.99

8 and 9, filed
filed May 16, 1977).

i dl ement,

to the date upon which the
Youngst own M nes,

Secti on

annumwi | | be

to respond to the
(Applicant's Proposed

Act expressly permts the successfu
applicant in a discrimnation proceeding to recover
costs and reasonabl e attorney's fees.

appl i cant

nmust

Accord

reasonabl e
Section 110(a) accords no
in a conpensation case.
be deni ed.

15, United M ne Wrkers of Anerica v.

No. DENV 73-111 (Cctober 4, 1973).

3009.
303.

303.
308.
3109.
325.
325.

308.
3109.

3109.
325.

308.

60
60

60
60
80
80
80

60
80

80
80

60
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V. Concl usions of Law

1. The parties have been subject to the provisions of the
1969 Coal Act and the 1977 Mne Act at all tinmes relevant to this
pr oceedi ng.

2. Under the Acts, the Adm nistrative Law Judge has
jurisdiction over the subject matter of and parties to this
pr oceedi ng.

3. Oder No. 3 GRB, Decenber 13, 1976, 30 C.F.R O
75.1100-2(b) is valid within the neaning of section 110(a) of the
1969 Coal Act. Such order remained in full force and effect unti
termnated in March, 1977, and the Respondent never sought
adm ni strative revi ew of such order

4. Al oral determnations nmade at the hearing granting
various notions are affirned.

5. Al of the conclusions of |law set forth in Part 1V of
this decision are reaffirmed and i ncorporated herein.

VI. Proposed Findings of Fact and Concl usi ons of Law

The Applicant filed proposed findings of fact and

concl usions of law.  Such submi ssion, insofar as it can be
consi dered to have contai ned proposed findi ngs and concl usi ons,
have been considered fully, and except to the extent that such
findi ngs and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are rejected on the ground that
they are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

CORDER

The Respondent is ORDERED to pay conpensation to the
i ndividual mners as set forth below, with interest conputed at
the rate of 6 percent per annum for the period comenci ng on the
day followi ng the day each anount was due in Decenber of 1976
and endi ng on the date when the conmpensation is paid:

NAVE HOURLY Decenber, 1976

WACGE 13 14 15 16 17 20
Kei th McCoy 7.59 39.85 60.72 60.72 60.72 60.72 20.87
Wal ter Cooper 7.59 39.85 60.72 60.72 60.72 60.72 20.87
Taby Cool ey 7.59 39.85 60.72 60.72 60.72 60.72 20.87
G egory Boggs 7.59 39.85 60.72 60.72 60.72 60.72 20.87
Jack Mat ney 7.59 39.85 60.72 60.72 60.72 60.72 20.87
Danny Mahon 7.59 39.85 60.72 60.72 60.72 60.72 20.87
George Tiller 8. 145 65.16 65.16 65.16 65.16 65.16
Charl es Stover 8. 145 65.16 65.16 65.16 65.16 65.16
Larry Lester 8. 145 65.16 65.16 65.16 65.16 65.16
W1 liam Wrkman 8. 145 65.16 65.16 65.16 65.16 65.16
Oville Napier 7.74 61.92 61.92 61.92 61.92 61.92

TOTAL

308.
308.
308.
308.
308.
308.
325.
325.
325.
325.
3009.

60
60
60
60
60
60
80
80
80
80
60
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Kirby G sco 7.74 61.92 61.92 61.92 61.92 61.92

Andrew M I | er 7.74 61.92 61.92 61.92 61.92 61.92

Mear| Fields 8. 145 65.16 65.16 65.16 65.16 65.16

Robert Fields 7.74 61.92 61.92 61.92 61.92 61.92

Phillip Springer 7.74 61.92 61.92 61.92 61.92 61.92

Bobby Robi nson 7.59 60.72 60.72 60.72 60.72 60.72
Decenber 13 14 15 20 21 22

Frank Evans 7.59 39.85 60.72 60.72 60.72 60.72 20.87

Kyle dine 7.59 39.85 60.72 60.72 60.72 60.72 20.87

Al vin Chapamm 7.995 41.97 63.96 63.96 63.96 63.96 21.99

Kenneth Wited 8. 145 42.76 65.16 65.1 65.16 65.16 22.40

Earl Hall 8. 145 65.16 65.16 65.16 65.16 65.16
Decenber 13 14 15 16 20 21

Wllard Newsone 7.59 39.85 60.72 60.72 60.72 60.72 20.87

Tennis Canterbury 7.995 41.97 63.96 63.96 63.96 63.96 21.99
Decenber 13 20 21 22 23 24

Bruce Cool ey 7.995 41.97 63.96 63.96 63.96 63.96 21.99

Phillip Jones 8. 145 65.16 65.16 65.16 65.16 65.16
Decenber 14 15 16 17 20

| saac Bryant 7.59 60.72 60.72 60.72 60.72 60.72

~FOOTNOTE 1

John F. Cook

Admi ni strative Law Judge

It should be noted that the Respondent was represented by

counsel during the prehearing stage of the proceedi ng.
Novenber 9, 1979,

heari ng showi ng service of the notion on the Applicant.
noti on was granted on the record after counse

counsel

On

for the Respondent filed a notion for
perm ssion to withdraw his appearance.
requests, no certificate of service was filed prior to the

In spite of

r epeat ed

The
for the Applciant

acknow edged receipt of a copy of the notion and after counse

stated that he had no objection to the granting of the notion

(Tr. 6-8).

~FOOTNOTE 2

Section 104(c)(1) of the 1969 Coal Act

"(c) (1)

I f,

provi des:

upon any inspection of a coal mne

aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such

vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the

cause and effect of a mne safety or health hazard, and if he
finds such violation to be caused by an unwarrantable failure of
such operator to conply with such mandatory health or safety
standards, he shall include such finding in any notice given to

3009.
3009.
325.
3009.
3009.
308.

308.
308.
3109.
325.
325.

308.
3109.

3109.
325.

308.

60
60
80
60
60
60

60
60
80
80
80

60
80

80
80

60



the operator under this Act. If, during the sanme inspection or
any subsequent inspection of such mne within ninety days after
t he i ssuance of such notice, an authorized representative of the
Secretary finds another violation of any nmandatory health or
safety standard and finds such violation to be also caused by an
unwarrant abl e failure of such operator to so conply, he shal
forthwith i ssue an order requiring the operator to cause al
persons in the area affected by such violation, except those
persons referred to in subsection (d) of this section, to be

wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such violation has been abated."

~FOOTNOTE 3
The pertinent portions of the Court's analysis of the

conpensati on provisions of the 1969 Coal Act are set forth as
fol | ows:

"Reading 0820(a) inits entirety, one sees that cl ause
[1] concerns withdrawal orders issued under 00814(a) or (b);
clause [2] concerns wi thdrawal orders which the inspector has
certified, under 0814(c)(1), to be caused by "an unwarrantabl e
failure of [the] operator to conply with ... mandatory health
or safety standards;" and clause [3] concerns situations in which
the operator "violates or fails or refuses to conply with any
order issued under" [0814. Conpensation of idled mners varies
with the three situations covered by the three clauses. Mners
idled by 0814(a) and (b) withdrawal orders are entitled under
clause [1] to conpensation for the balance of the shift during
whi ch the wi thdrawal order was issued, and half of the next
shift, if that shift also was idled. Were there has been a O
814(c) (1) certification, clause [2] provides the basis for giving
the idled mners full conpensation up to one week, but only after
a hearing and after the wthdrawal order has becone "final." |If
the operator fails to conply with the withdrawal order, clause
[3] gives the miners double conpensation for the tine during
whi ch they shoul d have been idled, through the point at which the
wi t hdrawal order is "conplied with, vacated, or termnated."

"We believe that it is clear that in drafting 0820(a)
Congress understood the difference between an order which is
ultimately upheld and one which is ultimtely vacated, that in
clause [2] Congress intended to conpensate mners only where the
order is ultimately upheld, but that in clauses [1] and [ 3]
Congress intended to conpensate mners even where the order is
ultimately vacated. Any other reading of the section would be
i nconsistent with the section's overall design, since it would
ignore the fact that clause [2] explicitly predicates
conpensation on the order's being held valid after a hearing,
whereas clauses [1] and [3] have no such requirenment. 520 F.2d
at 719-720

~FOOTNOTE 4

It is found that the dates and hours the m ners would have
wor ked during the one week period followi ng the issuance of the
order are as set forth in the supplenmental application for
conpensation as anended to conformw th the proof. (See, Tr.
49-56 and references cited therein). These tinme periods are set
forth for the individual mner-claimnts as foll ows:



"(A) Keith McCoy, Water Cooper, Taby Cool ey, G egory
Boggs, Jack Matney and Danny Mahon were idled from9:45 a. m
until 3:00 p.m on Decenber 13, 1976, and for all of their shift
on Decenber 14, 15, 16, and 17, 1976, and from 7:00 a.m unti
9:45 a.m on Decenber 20, 1976.

"(B) George Tiller, Charles Stover, Larry Lester
WIlliamWrkman, Ogille Napier, Kirby G sco, Andrew M|l er
Mear| Fields, Robert Fields, Philip Springer and Bobby Robi nson
were idled for all of the second shift on Decenber 13, 14, 15,
16, and 17, 1976.

"(C Frank Evans, Kyle dine, Alvin Chapman and Kenneth
VWited were idled from9:45 a.m until 3:00 p.m on Decenber 13,
1976, and for all of their shift on Decenber 14, 15, 20, and 21
1976, and from7:00 a.m until 9:45 a.m on Decenber 22, 1976.

"(D) Earl Hall was idled for all of the second shift on
Decenber 13, 14, 15, 60, and 21, 1976.

"(E) WIlard Newsonme and Tennis Canterbury were idled
from9:45 a.m until 3:00 p.m on Decenber 13, 1976, and for al
of the first shift on Decenber 14, 15, 16 and 20, 1976, and from
7:00 a.m to 9:45 a.m on Decenber 21, 1976.

"(F) Bruce Cooley was idled from9:45 a.m until 3:00
p.m on Decenber 13, 1976, and for all of the first shift on
Decenber 20, 21, 22, and 23, 1976, and from7:00 a.m wuntil 9:45
a.m on Decenber 24, 1976.

"(G Philip Jones was idled for the second shift on
Decenber 13, 20, 21, 22, and 23, 1976.

"(H) lsaac Bryant was idled for all of the first shift
on Decenber 14, 15, 16, 17, and 20, 1976."

~FOOTNOTE 5

The may 16, 1977 answers to interrogatory Nos. 8 and 9
contain information as relates to all mner-claimants except
Danny Mahon. The Respondent expressly admtted that Danny Mahon
was a regul ar day shift mner at the No. 1 Mne. (Application
for Conpensation, paragraph XIll filed January 24, 1977, and
Answer thereto filed April 4, 1977). Additionally, the
Respondent is deenmed to have adnmitted the avernent that M.
Mahon's hourly wage was 7.59 per hour, as set forth in the
Suppl emental Application for Conpensation, due to the
Respondent's failure to file an answer to said pleading denying
the allegation. See 29 C.F.R 2700.1(b), reported at 44 Fed.
Reg. 38227 (1979), Rules 8(d) and 15(a), of the Federal Rules of
Cvil Procedure.

~FOOTNOTE 6

The May 16, 1977, answers to interrogatory Nos. 8 and 9
i st Bobby Robinson's hourly wage as $7.74. Since the Applicant
has sought one week's conpensation for M. Robinson at the rate
of 7.59 per hour, the award will be based on the hourly wage rate
of $7.59.



