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Bef or e: Judge Melick

This case is before me under section 105(d) of the Federal
M ne Safety and Health Act of 1977 (the Act), 30 U S.C. 0801 et
seq., upon the application of Peabody Coal Conpany (Peabody) to
contest an order of w thdrawal issued by the Mne Safety and
Heal th Admini stration (MSHA) under section 104(d)(1) of the
Act . (FOOTNOTE 1) A hearing was held on Novenber 7 and 8, 1979, in
Kansas Cty, Mssouri.
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The substantive issue is whether there is sufficient evidence
to support the validity of Order of Wthdrawal No. 793364 issued to
Peabody on August 2, 1979. Peabody alleges that the order was
inval i d because there was insufficient evidence of the violation
charged in the order (nmandatory standard 30 C.F.R [077.404(a))
and that in any event there was insufficient evidence of
unwarrantable failure on the part of Peabody to conply wth that
standard. The parties stipulated in this case as to the
exi stence of a valid underlying section 104(d)(1) citation; a
condition precedent to the issuance of a w thdrawal order under
section 104(d)(1).

The order in this case was triggered by an alleged violation
of mandatory standard 30 C F.R [77.404(a) in that "the
transmssion [in the No. 10 D-9 bul | dozer] would not go into gear
at tinmes and when it would it would lurch forward or backward,
particul arly when pushing down an incline at the reclanmation
site." The cited standard requires that "[n]jobile and stationary
machi nery and equi prent shall be maintained in safe operating
condition and machi nery or equiprment in unsafe condition shall be
renoved from service i mediately."

MSHA' s case is based primarily on the testinmony of its
i nspector, Janmes Jury. | find his testinony to be conpletely
credible and the significant portions of his testinony to be
uncontradicted. Jury arrived at Peabody's Tebo Surface Mne for
a routine inspection on the norning of August 2, 1979. He was
approached by bul | dozer operator El don Prettyman who reported
that the No. 10 D-9 bulldozer had transm ssion problens. It
woul d not shift properly, would take a long tinme to go into gear
and when it went into gear, would lurch. Jury then received what
is commonly known as a "103(g)(2)" conpl ai nt (FOOTNOTE 2) regardi ng
al l eged safety defects in the No. 10 bulldozer including, inter
alia, a conplaint that the transm ssion was not working properly.
I nspecting the subject bulldozer in the presence of Peabody
representatives M ke Cain, Onen Suhr, and Darrel Mntgonery, and
uni on representatives Jack Sheppard and El mer Robertson, Jury
found no safety violations. Nornman
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Engel hart, the No. 10 bull dozer operator at that tine, then
conplained to Jury that "it would not go into gear and it would

[ urch; and when you are on an incline changing fromone gear to
another, it would take a long tinme for it to go into gear [and]
in the neantime, the machi ne would keep noving." Suhr then
operated the machine in a brief denonstration on | evel ground but
no problenms were evident. Jury observed, however, that the

conpl aints had been primarily directed to operations on steep

i nclines.

There is sone di sagreenent over the exact sequence of events
that followd, however, | do not consider themto be nmateri al
Jury recalled that he next went to the mai ntenance shop to check
the | og books and mai nt enance records for the suspect bull dozer
Jury found log entries indicating that the bull dozer had been in
the shop on at |east two different occasions for transm ssion
work and that it had been returned to service. Maintenance |ogs
for the subject bulldozer were introduced in evidence and show
that conplaints had in fact been made during the nonths of My,
June, and July 1979, about transmi ssion shifting difficulties.
These entries were not crossed out or stricken in accordance with
conpany procedure for conpletion of work, thus indicating that
the repairs had not been performed. Suhr, being in charge of the
shop and t hese shop procedures, should therefore have known of
the conplaints and that the repairs had not been perforned. |
therefore give no credence to his testinony that he thought the
probl enrs had been corrected. After exam ning the nmaintenance
records, Jury consulted briefly with his supervisor by tel ephone
and thereupon issued the order at bar

Jury expl ained at the hearing sone of the safety hazards
i nvol ved in operating a bulldozer in the condition in which the
No. 10 was reported to him

VWhen you are pushing down an incline, pushing dirt into
a pit or anywhere where you are on an incline, pushing
into a hole, when you get a blade full of dirt, you
have a matter of seconds to change directions or go
into the pit. If your transmssion is faulty, the
bul | dozer is still nmoving while you are trying to
change gears.

Al so, when a bul |l dozer is being used to push a scraper
or whatever you have, to one approachi ng the equi prment
you are going to push, you have to go up to this slowy
rather than hitting themhard; and if the transm ssion
is lurching you go off slowy and it won't go into gear
and it lurches forward, you are going to be hitting the
scraper or truck harder than you should. Plus, if there
is anyone in front of you, there's a possibility of
runni ng i nto soneone or damagi ng ot her equi pnent or
machi nes.

Si x bul | dozer operators fromthe Tebo Surface M ne al so
testified at the hearing about their experience in operating the
No. 10 bull dozer with its defective transm ssion. They al



descri bed various problens generally described as difficulty
changi ng gears, hesitation after the gears had
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beconme engaged, and unexpected novenent. Their testinony, in
significant respects, is uncontradicted and is fully
corroborative of the inspector's testinony.

Nor man Engel hart, who was operating the suspect bull dozer
when Jury made his inspection, testified that it was
unpredi ctable--"[o]lne time it mght go into gear and the next
time possibly not, and if it did go into gear, there was a chance
it would lunge foward." The problem was described as hesitation
after shifting gears and not knowi ng when the gears woul d engage.
He recall ed that on August 1st or 2nd he was pulling a punp with
t he bul |l dozer and was afraid that the cable m ght snap because of
t he unexpected novenent. Engel hart reported these problens to
conpany foreman Darrel Montgonery in May and agai n when he was
pul ling the punp. He explained that the transm ssion defects
affected the ability to rapidly engage reverse gear so that it
was al so likely that you would go over the highwall with the
dirt. He explained that the brakes al one would not pull the
machi ne to safety in such a situation

Joseph Marnme was pushing scrapers and loading dirt with the
suspect bulldozer on July 31, 1979. He too had difficulties
because of the hesitation. The bulldozer would not properly
di sengage fromthe scraper it was pushing. It could have broken
t he "gooseneck"” of the scraper and pushed the | oad on top of the
scraper operator.

Danny Haggart had operated the suspect bulldozer for 4 or 5
days before the order was issued in this case (Tr. 113). He
expl ai ned that "[w] henever you go to change gears, there would be
a hesitation in it and I would have to work it back and forth,
fromforward to reverse sonetinmes to get it into gear” (Tr. 113).
Haggart recalled a situation in which he was pushing dirt into
wat er and could not shift into reverse. The nmud was beginning to
gi ve away when finally the gears engaged and he was able to pul
out. The brakes did not prevent himfrom sinking since the dirt
beneath the tracks was also sliding into the water (Tr. 117). He
reported the defective operation to his inmedi ate supervisor
Raynmond Roks, "quite a few tinmes,"” but the problem had never been
corrected.

J. C. Young operated the suspect bulldozer for 4 hours on
July 12, 1979, noving topsoil into a pond. He had difficulty
engagi ng reverse gear and when it did engage, it junped or
hesitated. He told conpany official Terry Rassler of the
problem Eldon Prettyman al so had shifting problenms with the
suspect bull dozer 2 or 3 weeks before the order was issued while
pushing off a highwall down into a pit of water. He reported
this to conpany official Hoppy G bson and the reclamation
f or eman.

The uncontested testinmony of John Ferguson, a shop nechanic,
is also significant in that it suggests that in spite of the
known transm ssion probl enms, managenent returned the bull dozer to
service without appropriate repairs. He was working on another
problemwi th the No. 10 bulldozer in the latter part of July and



was unable to shift it into gear. He was told to put the
bul | dozer back "on the line" after getting the track buckl ed up.
It went out the next norning.
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The cause of the transm ssion problens becane evident after it
was withdrawn from service. Robert Tallenger, senior nmechanic at
the m ne, exam ned the suspect bulldozer on August 3 and could
not get it into gear. He found that the gears in the hydraulic
punp were gaul ded and prevented the punp from produci ng any
pressure. After the punp was changed the transm ssi on worked
properly. Donald C. Potts, an experienced mechanic and service
manager for the Fabick Tractor Conpany, conceded that inadequate
oil pressure in the transnm ssion could cause a del ay or
hesitation in the novenent of the bull dozer until sufficient
pressure was built up. This certainly could account for the
difficulties encountered.

In Iight of the foregoing evidence, | can give but little
wei ght to the testinmony of M chael Cain, Peabody's health and
saf ety supervisor, denying that he had received any conplaints
about the transm ssion prior to August 2nd. | also accord little
wei ght to the testinmony of truck and tractor manager Gai
Qust af son who reportedly checked out the w thdrawn bul | dozer on
the nmorning of August 3rd. The fact that the bulldozer may have
operated without difficulty during this 45-m nute denonstration
does not detract fromthe described hazards. The hazards were in
fact, in ny opinion, even greater because of the unpredictability
of the problem

Wthin this framework of evidence, | have no difficulty in
finding that Peabody was operating its No. 10 bulldozer in
vi ol ati on of nmandatory standard 30 C.F.R [077.404(a). MNoreover
in light of the overwhel mi ng evidence that various bull dozer
operators had reported the faulty transm ssion problens to
managenent, that the maintenance |ogs on the No. 10 bul |l dozer
reflected that simlar conplaints had been made to the
mai nt enance shop under the direct supervision of nanagenent and
had been returned to service without repair, and the adm ssions
of foremen Montgonery and Suhr that they had known of the
transm ssion difficulties before the order was issued; | find
that the violation was caused by an unwarrantable failure of the
operator to conply with the standard. The order of w thdrawal at
bar therefore was, and is, valid.

Peabody has during the course of this case also raised
several procedural questions which I shall now di spose of.
held in this case that MSHA had the burden of going forward to
establish a prima facie case and that Peabody bore the ultimte
burden of proof. Peabody disagreed and contended that the burden
of proof should lie with MSHA. The Conmi ssion's Rul es of
Procedure (29 C.F.R [2700.1 et seq.) do not directly address
this issue. M determination in this regard is, however
consistent with nmy authority to regulate the course of the hearing
under Commission Rule 29 C.F. R [02700.54(a)(5), (FOOINOTE 3) and
is in accord with Section 7(d) of the Adm nistrative Procedure
Act, 5 U S.C [556(d).4 Cf. Zeigler Coal Conpany, (FOOTNOTE 4)
| BMA 88
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(1975), interpreting the forner burden of proof rule of the
Interior Board of Mne Operations Appeals in light of Section
7(d) of the Admi nistrative Procedure Act. Mreover, in |light of
t he overwhel m ng evi dence supporting MSHA's case, the assignment
of the burden of proof herein becones immterial. It is only
when the evidence is in a state of equi poise that the burden
beconmes significant.

Peabody has al so suggested that in determning the validity
of a withdrawal order issued pursuant to section 104(d)(1) of the
Act, such as the one at bar, | may consider at the hearing only
that evidence within the know edge of the MSHA inspector at the
time the order was issued and not evidence subsequently
di scovered or obtained. There is no authority for this
proposition and | reject it. The issues before ne are whether
the violation charged in the order occurred and whet her a speci al

"unwarrantabl e failure"” finding can be made. 1In order to nake a
full and fair determ nation of these issues, | nust consider al
adm ssi bl e evi dence produced at hearing. | observe, however,

that the inspector in this case had anple credible information at
the tine he issued the withdrawal order on which to base that
order.

Peabody further argues that an MSHA i nspector shoul d not
rely solely on "hearsay and third party statements” in issuing a
104(d) (1) order and cites the dictum of Judge Koutras in
Secretary of Labor (MSHA) v. Pennsylvania d ass & Sand
Cor poration, BARB 79-108-PM (presumably at pages 19-30) as
authority. That dictumis, in any event, inapposite to this
case. Anong other things, it dealt with a section 104(a) citation
and not a section 104(d)(1) order. Mdreover, Judge Koutras found
an exception to his evidentiary requirements where the NMSHA
i nvestigation follows a section 103(g) conplaint, as occurred
herein. Inspector Jury based his decision to issue the order in
this case on unquestionably reliable evidence, including the
conpany mai nt enance | ogs, adm ssions by conpany officials and
statenments by bul | dozer operators, one of which was nmade in the
presence of, and not denied by, conpany officials. Mreover, at
hearing in this case, in contrast to Pennsylvania G ass & Sand
MSHA produced substantial adm ssible evidence of the violation
and of "unwarrantable failure.”

Gary Melick
Admi ni strative Law Judge

~FOOTNOTE 1
Section 104(d)(1) of the 1977 Act provides as foll ows:

"If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,



and if he finds such violation to be caused by an unwarrantabl e
failure of the such operator to conply with such mandatory heal th
or safety standards, he shall include such finding in any
citation given to the operator under this Act. |If, during the
same inspection or any subsequent inspection of such mine within
90 days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to
be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation
except those persons referred to in subsection (c) to be

wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such violation has been abated."

~FOOTNOTE

Section 103(g)(2) of the 1977 Act provides in rel evant
part as foll ows:

"Prior to or during any inspection of a coal or other

m ne, any representative of mners or a miner in the case of a
coal or other mine where there is no such representative, my
notify the Secretary or any representative of the Secretary
responsi bl e for conducting the inspection, in witing, of any
violation of this Act or of any inmm nent danger which he has
reason to believe exists in such mne * * *_ "

~FOOTNOTE 3
29 C.F.R [2700.54(a) provides that:
"Subject to these rules, a Judge is enpowered to
* * * (5) Regulate the course of the hearing; * * *."

~FOOTNOTE 4
Section 7(d) of the Adm nistrative Procedure Act states,
in pertinent part, as follows:

"Except as otherw se provided by statute, the proponent
of a rule or order has the burden of proof. Any oral or
docunentary evi dence nmay be received, but the agency as a matter
of policy shall provide for the exclusion of irrelevant,
imuaterial, or unduly repetitious evidence. A sanction may not
be i nmposed or rule or order issued except on consideration of the
whol e record or those parts thereof cited by a party and
supported by and in accordance with the reliable, probative, and
substantial evidence."



