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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. HOPE 79-6-P
PETI TI ONER A.C. No. 46-03467-03001
V. Meadow River No. 1 Mne
SEVELL COAL COWVPANY, Docket No. HOPE 79-227-P
RESPONDENT A.C. No. 46-03859- 03005

Sewell No. 1-A M ne
DECI SI ON AND ORDER ASSESSI NG PENALTI ES

This matter cane on for hearing on February 5, 1980, in
Charl eston, West Virginia. Respondent did not appear at the
hearing although it was set at the site requested by Respondent
(FOOTNOTE 1) and al t hough Respondent received approximately 32
days notice of the hearing. ( FOOTNOTE 2)

Respondent was found to have waived its right to present its
defense and a summary order was entered assessing MSHA' s proposed
penalties as final and directing Respondent to pay such
penal ti es.

My oral decision containing findings, conclusions and
rati onal e appears below as it appears in the record aside from
m nor changes in grammar and punctuati on:

The record will reflect that the Respondent, Sewell
Coal Conpany, is not present. On Thursday, January 31,
1980, |
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did receive a call from Respondent's counsel, M. Gary
Cal I ahan, who advi sed ne he would not be in attendance
at the hearing today. He said that he was going to be
in Arlington, Virginia, in a hearing before ny coll eague,
Judge WIIliam Fauver, in a mne safety matter. | did
advise M. Callahan at that tine that | had previously
rul ed upon his notion to continue this case, and that
| had denied his notion to continue this case.

The sequential facts with respect to ny denial of this
nmoti on for continuance are as foll ows:

First, this hearing was noticed by nme on January 2,
1980. M. Callahan received that Notice of Hearing on
or before January 4, 1980, since on that date he sent
me a letter and in witing requested that the hearing
be conti nued because of his hearing before Judge
Fauver. So the record reflects clearly that the
Respondent did have nore than thirty days' notice of
the hearing in witing.

The pertinent rule with respect to Notice is that
contained in 29 CFR 2700. 53, which requires that
witten notice of the hearing shall be given to al
parties at |east twenty days before the date set for a
heari ng.

After receiving M. Callahan's letter dated January 4,
1980, | issued a witten order denying his notion for
conti nuance on January 15, 1980, pointing out that our
exceedi ngly heavy docket nakes it inpossible to delay
or adjust hearing dates based on the availability of
one attorney.

In our conversation five days ago when M. Call ahan

called and actually said he would not attend the

hearing today, and after | pointed out to himthat his
client has a great deal of business before this

Conmi ssion and has insufficient attorneys to represent
it, I advised himwe could not set our schedule to that
of an individual's availability when the client's
attorney had nore business than he coul d handl e.

M. Callahan indicated in this conversation that
this was a field of expertise and it was difficult for
himto find another attorney. He did not say that he had
called other attorneys in an attenpt to obtain soneone
to attend this hearing and represent the Respondent.
| advised himl was going to hold the hearing and that
I would be in Charleston to hold the hearing on the
date scheduled -- that is today, February 5. | asked
himto advise the Governnment attorney. M. Call ahan
i ndi cated he had al ready spoken to the Gover nnment
attorney and that the Governnent attorney said he was
going to attend the hearing.
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It is nmy judgnent that if the principle were
est abl i shed that hearing schedul es were to be established
on the basis of the conveni ence of counsel or on the
availability of one counsel, it would soon be inpossible
to schedul e these M ne Safety hearings.

I know of one situation several years ago where a large
conpany had only one attorney, and its whole policy was
to delay the processing of these hearings because that
attorney was never avail abl e.

| note M. Callahan has before ne in the past sought

a delay in hearings | have had with himon this sane
basis, and | also point out he has done the sane with
other Admi nistrative Law Judges in our office saying he
is the only one who can try these cases for his client.
Sewel | Coal Conpany has many, nmany hearings before this
Conmmi ssion. | question whether any rule which would be
est abl i shed del ayi ng these cases would actually be in
the best interest of mne safety.

VWere is a proper line to be drawn? |If a party says
it has two hearings going on sinultaneously, can it hide
behi nd an attorney's unavailability and not be required
to hire other counsel?

A second question arises: Can an attorney del ay
the normal processing and hearing of cases because of
his unavailability? Can a mine operator charged with
violations of the mne safety | aws del ay these cases by
refusing to hire sufficient counsel ?

In the very proceedings before us in the two dockets
wi th which we are concerned today, this Respondent,
apparently through its counsel, has already engaged in
consi derable delay. | note that the petition for the
assessnment of civil penalty was filed by the governnent
on Cctober 3, 1978. Several nonths went by w thout an
answer being filed by Respondent.

On April 26, 1979, an Order to Show Cause was i ssued
by Chief Admnistrative Law Judge Janes A. Broderick
requiring the Respondent to show cause why it shoul d
not have been deenmed to have waived its right to a
hearing and to contest the proposed penalty. On May 11,
1979, Judge Broderick granted the Respondent until June
1, 1979, to respond to the Order to Show Cause. On My
17, 1979, the Respondent did file its answer to the
petition for assessnment. Perhaps an error was nade at
this point by not finding the Respondent in default at
that point. It never did show good cause why
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it had delayed filing its answer for several nonths;
however, at that tine the conm ssion was in a state of
change. W were operating under different procedura
rul es and new rul es were soon to be issued, and they
were issued on June 29, 1979.

So the Respondent in this case started the proceedi ng
with a considerable delay. It was very
wel | -accommodated, it was given additional tine to
answer the Order to Show Cause and was not found in
default -- a considerabl e acconmodati on which | do
guestion now the propriety of. | ambeginning to think
t hat perhaps the default should have been entered at
that time. 1In any event, the default was wai ved by the
CGovernment and Respondent's answer was recei ved and
these matters were then starting to be processed.

Inits answer to the petition for penalty assessment,
t he Respondent specifically requested that the hearing
in these two cases be held in Charleston, West
Virginia. That is where these two cases were noticed
for hearing, and the Respondent, through its counsel
was given thirty days' notice.

I find it inproper for an attorney to call up a judge
five days before a hearing and tell a judge he is not
going to appear [in] a case when he has had notice and
where the hearing is being set at a site convenient to
that particular party, particularly where there is a
history by this sane counsel of engaging in the same
type of delay, and where the apparent belief of counse
is that he, the attorney, is the focal point of Mne
Saf ety and Heal t h proceedi ngs.

M. Callahan is a counsel for one party. W have
many attorneys in this country. These hearings in Mne
Safety matters are held in fifty states.

Admi ni strative Law Judges travel to every state in the
union to hold these hearings. W are not able to
acconmodat e t he schedul i ng of these hearings based upon
the fact that one attorney representing a party cannot
hinself make it. One of the points that M. Callahan
made in his conversation with me was that this is an
area of expertise, and apparently he's the only one who
can try these cases. | reject that out of hand. Any
attorney worth his salt can try a Mne Safety and
Heal t h proceedi ng. Attorneys have customarily had no
difficulty in trying these cases. It would not have
been i npossible to begin having a sufficient nunber of
attorneys to try these cases available, and there are
such attorneys available, and there is quite a |large

M ne Safety and Heal th bar
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| also note for a period of years another |arge coa
conpany, Eastern Associated, had | aw students representing
it in these cases. Although I did not approve of that
practice, the fact remains that that did occur

So, if M. Callahan's argunment were accepted that he or
anot her attorney or three nore attorneys are the only
ones who can represent a client, if that were accepted,
then ultimately you woul d have difficulty bringing nmany
of these cases to hearing.

The question now is what to do in this case. The
current rules of procedure differ fromthe past rules
of procedure in such a matter. The only current rule
whi ch even winks at this situation is that contained in
29 CFR 2700.63. It has two paragraphs: Subparagraph
(a) provides generally, "When a party fails to conply
with an order of a judge or these rules, an Order to
Show Cause shall be directed to the party before the
entry of any Order of Default or Dismssal.”

Subpar agraph (b) provides, "Penalty Proceedings. When
the judge finds the Respondent in default in a civil
penal ty proceedi ng, the judge shall also enter a
summary order assessing the proposed penalties as fina
and directing that such penalties be paid."

In analyzing this rule, | first note the first
par agraph generally applies to all proceedi ngs before
t he Conmi ssion. The second paragraph [refers]
specifically to penalty proceedi ngs.

The first paragraph requires an Order to Show Cause
shall be directed to a party before the entry of any
default; however, it applies only where a party,
"--fails to conply with an order of a judge or these
rules.”

In this case, there is no failure of Respondent to
conmply with an order or any rule. The Respondent in
this case has had a reasonabl e opportunity for hearing
at a site he requested -- or it requested -- and has
failed to take advantage of that right.

I therefore conclude that it is not necessary to
i ssue an Order to Show Cause in these proceedings. In
so finding, I note there is no specific rule in the
current procedural rules covering the situation where a
party does not appear at a hearing.

In the interimprocedural rules which preceded
the current rules, Regulation 2700.26 provided
specifically, where the Respondent fails to appear at
t he hearing, the
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judge shall have the authority to conclude that the
Respondent has waived its right to a hearing and contest
of the proposed penalties and may find the Respondent in
default. Were the judge determ nes to hold Respondent in
default, the judge shall enter a sunmary order inposing

t he proposed penalties as final, directing that such
penal ti es be paid.

W have no such rule in the current rules. The

situation is left uncovered by the current rules. In
this situation, | believe the answer is contained in
rule -- or let ne rephrase that -- that the answer is

[found] by reference to two of the current rules, of
that contained in 29 CFR 2700. 60 and that contained in
2700. 63.

2700. 60 provides, Any party does have a right to
present his case or defense by oral or docunentary
evidence and to submt rebuttal evidence and the |ike.
That is a right that a party has.

2700. 63(b) then provides that if | find a party in
default | shall enter a summary order assessing the
proposed penalties as final

| believe in this case that the Respondent has wai ved
its right to a hearing and I so find. The Respondent
has unnecessarily del ayed this proceedi ng once before;
and while it was not found to be in default, | am not
inclined to permit it be continued to delay the
processi ng of such proceedings on the basis that it
just has this one attorney or two attorneys who are
unabl e to handl e the great anount of business the
Respondent has before the Conm ssion

In conclusion, | amadopting the rule which I gather
will go before the Conm ssion and which will either be
approved or rejected but in the process of which we
hope we should get some clarification as a result of
this case. | amgoing to adopt the rule that where
Respondent is given reasonable notice of a hearing and
fails to appear or declines to appear at such hearing,
it has waived its right -- and |I underline the word
right -- to present its case at a hearing on the record
as provided in 29 CFR 2700.60(b); and that in such
circunstances it is proper for the Administrative Law
Judge to find the Respondent in default and pursuant to
29 CFR 2700.63(b) to enter a summary order assessing
MSHA' s proposed penalties as final

* * * * * * *

Before closing, | amgoing to indicate one other item
that | believe is pertinent in these proceedings to aid the
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Conmi ssi on and perhaps any court subsequently down the line
that may be reviewing this matter, and that is the nature of
t he Conmi ssion's hearing process and the problens which are
i nvol ved in setting these hearings.

In the past two years and since the passage of the 1977
Safety Act, the docket, | believe, of many of the
Conmmi ssion judges -- there are sonething |ike fourteen
in Arlington and four now in Denver -- the dockets,
that is, the nunber of cases they are carrying has
i ncreased dramatically. | amnow carrying
approximately twice as many cases as | was two years
ago. | do not sit, for exanple, as a United States
District Court Judge does, in a single site or two
sites. The hearings which I hear are, as | previously
i ndi cated, spread out all over the country. | have,
for exanple, a hearing trip set up in March, next
nmont h, which requires me on Tuesday to have a hearing
in Wieeling for two days and then starting two days

later 1'Il be in Pomeroy, GChio, beginning on a Thursday
nmorni ng; the foll owing Monday norning, 1'll be in

Prest onsburg, Kentucky, and the follow ng Wednesday,
"Il be back here in Charleston. |If attorneys in any
of those cases began calling nme up after | had set up
such a schedul e saying, "Look, |'ve got to go sonewhere
el se, |I've got another hearing el sewhere,” it would be

i npossible to start to process any of these cases.

These are M ne Safety and Health cases and t he Congress
has given these cases quite a bit of priority. | have
had many times in the past |lawers call nme up saying,
"Look, 1've got a traffic court case the sane day, |
can't make that Mne Safety case.” It has been a rare
situation where it has been possible to grant these
types of continuance with that type of situation
existing; that is, a very heavy docket with the hearing
sites literally strung out all over the country and
wi th numerous | awyers invol ved.

| can recognize that an attorney's livelihood and
the practice of his profession is inportant to him M.
Cal  ahan has sent a letter around to various of the
adm nistrative | aw judges in the past indicating a | ong
list of fairly |large conpanies he represents in these
proceedi ngs, and he has many cases; and it is certainly
a credit to himthat he undertakes to represent these
clients. On the other hand, our noving this |arge
nunber of cases cannot be dependent on his availability
or any one or two or three attorneys in a given case.
| hope that this proceeding will result in a good | ook
on the part of the Commi ssion as to the necessity of
nmovi ng the |arge nunber of Mne Safety cases we
presently have.

The conmission in total has no nore judges -- actually,
it has | ess working judges under the 1977 Act then it



had
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under the '69 Act, even though the case | oad has increased
by a great anount and the hearings are held now practically
everywhere in the United States.

I would note the hearings are by and | arge nmuch nore
difficult to process, there are nore procedural battles
going on, there are nore prehearing matters to be

di sposed of; so some sense of reality has to now be
adopted so these cases can be handl ed and be di sposed
of .

The conmi ssion has previously held that the hearings
have to be held in the area where the mnes are
| ocated. That takes tine -- that takes travel tinme and
the like. | hope the rule that | have indicated on the
record, which | believe is a reasonable one, wll be
adopted by the Conmission in this case. That sinply is
t hat where the Respondent has been given a reasonabl e
notice of hearing and it fails to appear, it has wai ved
its right to present its case on the record as provided
in 29 CFR 2700.60. And that in such event, it is
proper for the Adm nistrative Law Judge to find the
Respondent in default and to enter a sunmary order
assessi ng MSHA' s proposed penalties as final. That
procedure had been in the interimprocedura
regul ati ons, and under the current regul ations a gap
appears. So if a reasonable rule is not filled in
here, I would estimate that every Adm nistrative Law
Judge at the comm ssion will soon have stacks of
cancel l ed hearings in their office; and we will just
sinmply create a conpl ete backl og of these hearings,
human nature being such as it is and | awers being the
way they are, they will put off, if they can, these
cases. |If the judges are going to conscientiously try
to whack away at the |arge nunber of cases, we have to
have sone sort of reasonable procedures we can work
wit h.

I do find the Respondent in default on the basis
that | have previously indicated, and | assess the
Respondent in Docket Nunmber HOPE 79-6-P a penalty of
six hundred ninety dollars ($690) for the violation
of 30 CFR 75.200 described in Order of Wthdrawal
Nurmber 045973, which issued on March 27, 1978. |
al so assess a penalty agai nst Respondent in Docket
Nunber HOPE 227-P of five hundred thirty dollars
($530) for the violation of 30 CFR 75.503 cont ai ned
in Gtation Nunmber 044189 dated June 14, 1978; and
direct that these penalties be paid to the Secretary
of Labor on or before thirty days after the receipt
of my witten order which will issue in the near future.

M chael A. Lasher, Jr.
Judge



~FOOTNOTE 1

By letter dated January 4, 1980, Respondent's counsel,
Gary W Call ahan, requested a continuance of these two
proceedi ngs for the reason that he had another nmne safety
hearing to attend in Arlington, Virginia, on the same day. By
Order dated January 15, 1980, Respondent's notion was denied. On
January 31, 1980, M. Call ahan advised nme that he was not goi ng
to attend the hearing in Charleston, West Virginia. M. Callahan
was agai n advi sed that the hearing would not be cancell ed.

~FOOTNOTE 2

A formletter dated Novenber 1, 1979, from Respondent's
counsel to administrative |aw judges in the Conm ssion's
Arlington office is attached as Exhibit "A. " Anobng other things,
it indicates various mning conpanies that counsel represents.
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Novenber 1, 1979

The Honor abl e

Admi ni strative Law Judge

Federal M ne Safety and Heal th Revi ew Comm ssi on
4015 W son Boul evard

Arlington, Virginia 22203

Dear Judge

On occasion | receive fromyour office a notice that trial
or hearing has been scheduled for a case of one of the divisions
of the Pittston Company, and often | already have a hearing or
other matter previously scheduled. Since | handle all MSHA and
OSM matters for the conpanies |listed bel ow, my schedul e of open
dates is somewhat limted. | would appreciate, then, if you
woul d call or otherw se advise ne of a prospective date prior to
the tine a case is set for hearing.

Am go Snokel ess Coal Conpany
Badger Coal Conpany

Buf fal o M ni ng Conpany
Ainchfield Coal Conpany
Eastern Coal Corporation

El kay M ni ng Conpany
Evergreen Industries, Inc.
Excel Devel opnent, Inc.

Jewel | Ridge Coal Corporation
Kent | and- El khorn Coal Cor poration
Rai | - Ri ver Term nal Conpany
Ranger Fuel Corporation
Sewel | Coal Conpany

The Mapl e Company, Inc.

The Sycanore Company, Inc.

Si ncerely,

Gary W Call ahan
Att or ney



