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California, for the respondent.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), on January 26, 1979, charging the
respondent with six alleged violations of certain nmandatory
safety standards found in Part 55, Title 30, Code of Federa
Regul ati ons.

Respondent filed a tinmely answer contesting the civil
penal ty proposals and requested a hearing in Indio, California.
A hearing was convened on Novenber 6, 1979, and the parties
appeared and participated fully therein. The parties waived the
filing of witten proposed findings and concl usi ons but were
af forded an opportunity to present oral arguments in support of
their respective positions.

| ssues

The principal issues presented in this proceeding are: (1)
whet her respondent has viol ated the provisions of the Act and
i npl ementing regul ations as alleged in the proposal for
assessnent of civil penalties filed
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in this proceeding, and, if so, (2) the appropriate civil penalty
that shoul d be assessed agai nst the respondent for the alleged

vi ol ati ons based upon the criteria set forth in section 110(i) of
the Act. Additional issues raised by the parties are identified
and di sposed of in the course of this decision

In determ ning the anmount of a civil penalty assessnent,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S.C. [1820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.
Sti pul ations

The parties stipulated to the following (Tr. 1-2):

1. Respondent has no prior history of violations for the
period June 16 to 29, 1978, the dates of the inspection in
guestion, and the effective date of the Act, March 9, 1978.

2. The civil penalties assessed for the violations in
guestion will not inpair respondent's ability to remain in

busi ness.

3. The mine in question produces 4 nmllion tons of iron ore
per year.

Di smssal of Citation

Petitioner's notion to dismss CGtation No. 375455, June 27,
1979, 30 CFR 55.14-6, on the ground that petitioner cannot
sustain its burden of proof as to the fact of violation was
granted (Tr. 2) and the citation is vacated.

Petitioner's Testi nony and Evi dence

Citation No. 375204, June 28, 1978, citing 30 CFR 55. 20-3,
states: "The take-up pulley bal cony was not cl ean and prevented
safe access for 2 mai ntenance enpl oyees who were changing a
count er wei ght bearing."
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MSHA i nspector James W Shroyer confirmed that he issued the
citation in question after inspecting the bal cony area at the
take-up pulley on the H 4 conveyor belt. He observed an
accunul ati on and buil dup of encrusted materials that covered the
entire balcony, and it had built up to a height of sone 18 to 20
inches fromthe edges of the center of the platform The
encrusted materials fell off of the conveyor belt as it cane
around t he count erwei ght sl oping outward and even with the
t oeboard. Enpl oyees have access to the bal cony by an open door
whi ch provi des mai nt enance and | ubrication for the pulley and
nmovi ng parts. The uncl ean bal cony with the buildup of materials,
and the presence of tools, presented slipping and tripping
hazards to enpl oyees on the bal cony as well as the area bel ow the
bal cony where tools could fall off and injure enpl oyees.
Lubrication grease was al so present on the bal cony and this
presented a slipping hazard in that enployees could slip through
the handrailings and fall to the area below injuring thensel ves
agai nst nmetal structures. Enployees nmay receive a range of
injuries from broken bones to fatal injuries, and the respondent
shoul d have known about the material buildup on the bal cony. The
hazardous conditions were abated within the tinme specified after
respondent pulled enpl oyees off of one job and assigned themto
cl ean up the bal cony, and he was present shortly after the
hazardous conditions were corrected (Tr. 4-12).

On cross-exam nation, Inspector Shroyer testified that the
function of the conveyor belt is to transfer ore waste from one
pl ant area to another, and he believed that the hardened
materials cane fromthe conveyor belt. The materials consisted
of ore waste one-quarter to three-eighths inches thick |ocated
outside the plant building. The materials had hardened because
t hey had not been disturbed by enpl oyees doing repair work, and
the presence of the materials on the iron bal cony surface made it
nmore of a tripping and slipping hazard to enpl oyees because it
was not packed in sonme areas, and this could cause an enpl oyee to
| oose his footing. As the material was dunped, part of it would
stick to the conveyor belt, and after it dried, the materials
dropped off on to the balcony area. |In order to prevent
accidents, a 42-inch guardrail enclosed the bal cony and 3-inch
t oeboards were al so there to prevent enployees and materials from
bei ng knocked of f the bal cony into the area bel ow. Toeboards are
required in platformareas which are el evated and when nmen and
equi prent are in the area bel ow

I nspect or Shroyer stated that enpl oyees are on the bal cony
in question only when they are perform ng maintenance and repair
wor k, and enpl oyees usually travel in the area directly bel ow the
bal cony. If an enployee were to fall, the toeboard nmay prevent
himfromslipping over the edge, but based on the type and sl ope
of material, an enployee might have a difficult time holding onto
anything to prevent his fall if he had been working with
| ubrication grease. There was no grease on the floor and it is
not probable that an enpl oyee would fall off the 20-foot bal cony.
The bal cony is not a normal work area and in a normal production
shift enpl oyees would be there only to perform nmai ntenance. He
observed no one working on the bal cony, but a supervisor told him



that two nen had been working there, and he observed tools and
equi prent present which indicated to himthat nen had been
wor ki ng there shortly before he arrived on the scene (Tr. 12-21).
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I nspect or Shroyer stated that the presence of the material on
the iron bal cony presented slipping and tripping hazards, and when an
enpl oyee wal ks out the door going towards the take-up pulley, the
material buildup presents a tripping hazard. The material buil dup
area was 18 to 20 inches up around the conveyor belt sl oping
downward to 3 inches to the right of the toeboard on the outside,
and the balcony itself is 4 feet wide and 7 feet long (Tr. 22).
In view of the buildup of materials, he did not believe the
t oeboards were serving the purpose of keeping materials or tools
fromfalling off the balcony (Tr. 23-26).

In response to bench questions, the inspector testified that
he believed the violation was nore of a housekeepi ng problem and
had t he bal cony been cl eaned he woul d not have issued a citation
He did not believe there was a violation of any "safe access”
standard, and he observed no other violations of safety standards
in the balcony area (Tr. 27-28).

Respondent' s Testi nony

Pl ant superintendent M A (Gaines testified that the
material found on the iron bal cony came fromtwo 6-inch openi ngs
of the netal housing which built up on the grating of the
platform and the buildup resulted fromthe scraper belt wash
system on the conveyor being down. The bottom of the trough had
corroded away, and the belt wash system could not be repaired
while it was in operation during production. The belt wash
system could be repaired on two regularly schedul ed days per
week, and material spillage fromthe conveyor belt is cleaned up
on a routine basis depending on the area and how frequently the
equi pment is required to be greased. |If the scraper belt system
was wor ki ng, |aborers would not be required to clean up the
material spillage. Laborers apparently neglected to clean the
area because it is not a normal work area but is only used while
mechani cs are changing and lubricating bearings. After the
i nspection, the material buildup was knocked down to a fl at
surface to 2-1/2 feet w de between the take-up pulley and the
handrail. The two mechanics in question were standing on the
built up material while changing the bearings. |If there is a
material buildup on the platform the normal procedure is to
contact the mai ntenance enpl oyees to clean the area first before
they go in (Tr. 29-33).

On cross-exam nation, M. Gaines described the belt conveyor
wash system and indicated that the material accumul ati ons buil dup
was caused by the fact that the belt wash system was down, but
that it could al so have been caused by a punp | ocated at the
di scharge end of the conveyor. On the day in question, both
conveyor belts were down for naintenance and the wal kway beneath
the conveyor is used twice a year by nmai ntenance enpl oyees while
replacing belt idlers and perform ng clean-up duties. After the
spillage was leveled out, it was 6 inches high and 4 inches at
the outside and even with the 4-inch toeboards (Tr. 34-37).

WIlliamE. Eastgate, respondent's industrial safety nanager
testified that he acconpani ed the inspector during the inspection



and observed the conditions on the balcony in question. He did
not believe a tripping hazard
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exi sted because the materials were very fine and did not contain
any rocks or significant nass which would cause one to trip. He
conceded there was a buil dup and one could | eave footprints in it
whi | e wal ki ng over the area. He did not believe there was a
slipping hazard present even though the surface material was
danp, and he indicated that one would use due caution when
wal ki ng over the footing conditions (Tr. 38-39).

On cross-exam nation, M. Eastgate estimated the hei ght of
the materials to be approximately 10 to 12 inches at the take-up
pulley frane, and that it was not |evel throughout the bal cony
aea. He did not believe someone could trip or slip because "when
you wal k in an operation like this, you are always observant of
footing conditions" and "there is no such thing as an idyllic
situation" (Tr. 40).

In response to bench questions, M. Eastgate stated that
mai nt enance was bei ng perforned on the equi pnent and that two
mechani cs were present (Tr. 41).

On redirect exam nation, Inspector Shroyer testified that he
could not recall that two mechanics were present when he arrived
at the scene and since there were so nmany people in the
i nspection party, he may have assuned they were part of that
party. The amount of buildup of materials present increased the
possibility of tools falling off the balcony to the area bel ow
(Tr. 42-43).

Citation No. 375450, June 27, 1978, citing 30 CFR
55.20-3(a), states:

The wal kways on the C-1 conveyor were not kept clean of
| oose materials that restricted the passage on the
wal kways. Material spills and sections of used netals
wer e bl ocki ng access on the wal kways in the tunne
section and on the outside sections of the wal kways on
t he conveyor.

Petitioner's Testi nobny and Evi dence

MSHA i nspector Arthur S. Carisoza confirmed that he issued
the citation in question after observing material spills and
sections of used netal material blocking the access on the
wal kways i nside the conveyor tunnel and the inclined el evated
area outside the tunnel. The C-1 conveyor has a wal kway on both
sides which is encircled by a headboard, and the wal kway is 24
inches wide with toeboards, handrails, headrails, and a graded
metal floor. The conveyor is elevated in excess of 20 feet
starting fromground level, and the spillage he observed on the
wal kway on the outside section of the CG1 conveyor consisted of
precrushed iron ore and sections of the iron frame structure used
to support the braced end. The spillage was scattered beyond the
wi dt h of the wal kway running one-third down fromthe headpoi nt of
t he conveyor, and the edge of the toeboards ranging from2 to 8
inches. The spillage inside the tunnel consisted of iron ore
near the chutes and jagged and straight-edge netal |ying on the



tunnel wal kways. The tunnel is 8 feet high with a wal kway on one
side running down into the tunnel 150 feet, and enpl oyees used
this wal kway to service the conveyor and check for spill age
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I nspector Carisoza testified that while he did not see any
enpl oyees near the conveyor, there were footprints in the tunnel
and it appeared that enployees went inside the tunnel to clean up
the spillage and to repair the conveyor roller (Tr. 45-50). The
spillage on the inclined el evated section outside the wal kway
created a slipping, falling, and stunbling hazard to enpl oyees
wal ki ng down the wal kway. The spillage inside the tunnel created
several hazards to enployees, including restricted head
cl earance, tripping, falling, and stunbling. 1In order to walk
t hrough the tunnel, enployees would have to clinb over the
material piles, and there was not enough roomto wal k cleanly
around the material piles. An enployee could slip on the |oose
material on either section of the tunnel and receive a sprain,
fractures, |acerations, and a concussion if he struck his head.
The water on the floor, the wet conditions between the piles,
| oose dust, and the practice of enployees wearing dark sun
gl asses are conditions that increased the likelihood of
accidental injury inside the tunnel. He believed the respondent
shoul d have known that |oose materials, including the iron and
nmet al pieces, were |ocated on the conveyor wal kways, and
enpl oyees should be instructed to inspect the area for spillages
at least once per shift, and materials should be renoved as soon
as the repair work is conpleted. Respondent began to clean the
materials off of the wal kways on the day of the inspection, and
the citation was abated within the tine specified (Tr. 50-53).

Ctation No. 375451, June 27, 1978, citing 30 CFR 55. 20- 3,
st at es:

Material spills in the G 2A tunnel were restricting the
passage on the wal kway. Material spills were causing
wor kers to expose thenselves to tripping hazards and
[imting head cl earances while traveling through the
t unnel

I nspector Carisoza confirmed that he issued a second
citation after observing material spills in the G 2A tunnel area,
and this material consisted of a fine type of iron ore that rose
from3 feet fromthe draw chutes to the top of the conveyor
Al t hough he did not see any enpl oyees inside the G 2A tunnel
there were footprints present. Enployees are in the tunnel to
repair the conveyor and unplug the draw chutes. The | oose
material and spillages in the G 2A tunnel posed the sane type of
hazards to enpl oyees as the C-1 tunnel, including |ack of head
clearance, injuries, and falls. Water on the wal kway, bad
illum nation from burned-out bul bs, and a dusty atnosphere were
conditions that increased the |ikelihood of accidental injury and
the conditions were subsequently abated by the respondent within
the tine specified (Tr. 53-56).

On cross-exam nation, Inspector Carisoza agreed that belt
spillage will occur during mning operations, but that nethods
should be utilized to insure a cleanup to mnimnze the problem
He did not believe that the presence of cleanup crews in the
tunnel while the belt was operating presents a hazard, but a
better practice would be to clean up while the belt is down. He



descri bed the wal kways in the C-1 conveyor tunnel and the

spi | | age which he observed. The | oose spillage on the el evated
east wal kway ranged from2 to 9 inches. The wal kways were
guarded by guardrails and toeboards and it was
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not probable that anyone would fall off the el evated wal kway. He
clarified the statement made on his inspector's statenent at the
time the citation was issued by stating that the probability of
one slipping and falling was present and he slipped while on the
conveyor belt wal kway. |If one did not walk with extrene caution
it would be nore likely than not that he would slip. He saw no
one on the wal kway and an enpl oyee should be able to observe the
obstructi ons.

I nspector Carisoza stated that he found nore than three
areas on the C 1 conveyor feed point chutes which had accumul at ed
materials present, and the accunul ati ons at those points were as
hi gh as the conveyor belt itself, in excess of 2-1/2 feet sloping
at an angle. A person could slip if he tried to wal k over those
obstructions. Persons in the inspection party had to wal k over
t he obstructions, but none of themslipped or fell, and this was
because they exercised extrene caution in clinbing over the
areas. The tunnel is 8 feet high and enpl oyees are required to
wear hard hats. The accunul ated materials consisted of iron ore
and dirt and it was not flammble or explosive, and the netal
materials consisted of used materials, including a belt idler
He observed no work being performed in the tunnel while he was
there, but believed that work had been perforned there before he
arrived (Tr. 57-64). Wth regard to the C 2A tunnel, the
accunul ated materials consisted of a spill in excess of 2-1/2
feet and several obstructions (Tr. 64).

M. Carisoza indicated that the extraneous materials cited
were found in the C1 tunnel and not the C2 tunnel. The
materi al s were bl ocking the access and presented a tripping
hazard. One enployee is usually in the tunnel wal kways to check
the flow of materials, but they are not regular wal kways or
travel ways used by all enployees. The citations were abated in
good faith (Tr. 64-67). The citations were personally served on
respondent at the conclusion of the post-inspection conference
each day (Tr. 82). Wiile he recalled nore than one piece of
| oose material on the G 1 wal kway, he could not specifically
renmenber what they were but indicated they consisted of used
metal parts which he believed constituted tripping hazards which
obstructed an enpl oyee's travel access through the area (Tr.
82-84).

Respondent' s Testi nony

Superi nt endent Gai nes expl ai ned the functions of the
conveyors in question and he testified that no one is allowed in
the C1 tunnel while the conveyor is running. Enployees are
i ssued cl ear glasses and sun glasses for use in the tunnel, and
cl eanup crews are sent in to clean up the wal kways while the
conveyors are down before maintenance personnel go in. In the
C- 2 tunnel, designated personnel are present while the conveyor
is running, and except for the tail pulley locations, cleanup is
normal |y done while the conveyor is down. Due to the
restrictions in the amount of roomin the tunnel, cleanup is not
performed while the conveyors are running. Although there are
two wal kways in the C1 tunnel, under normal circunstances only



the east one is used and this would be infrequently while
mai nt enance is being performed (Tr. 67-71).
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M. Gaines confirnmed that an idler frame and roller was in the
C- 1 tunnel on the west wal kway. It was left there after an idler
was changed and had not been renoved, but it was subsequently
i medi ately renoved. The inspector conplained about dust and
smal | pebble materials on the inclined wal kway, and if one is not
careful he could slip onit. M. Gines also confirmed the
presence of an obstruction at one location in the C1 tunnel, and
he described it as "14 inches across the face and six inches
deep." It was hal fway down the tunnel and pushed under the
conveyor belt. He could not recall any 2-1/2-foot obstructions in
the feed chute. Ceanup is performed once a week in the CG1
tunnel and as required in the C2 tunnel. He also confirmed the
presence of the obstructions in the C 2 tunnel which were caused
by material buildup at the bottom of the skirtboard, and he
i ndi cated that an enpl oyee woul d have to maneuver his way around
the pile of spillage, but he could do so safely (Tr. 71-73).

On cross-exam nation, M. Gaines testified that there is no
occasion for enployees to be in the C1 tunnel while the conveyor
is operating. A chain barricade is in place while the conveyor
is running, and follow ng the inspector’'s suggestion, a sign was
al so put up at the tunnel entrance. The material buil dup was not
on the tunnel wal kway but under the conveyor belt, but the used
idler and roller were on the wal kway. There was a 2-1/2-foot
buil dup of material at the bottom of the skirtboard near the
south feeder in the C2 tunnel, and he and the inspector had to
wal k over it (Tr. 73-77).

In response to bench questions, M. Gaines stated that other
than the idler frane and roller, he saw no other used netal
materials in the C1 tunnel. However, at the tail end of the G2
tunnel, pan liners were | eaning against the wall and they were
left there fromthe previous day when mai nt enance was perforned.
The C-2 tunnel had been cl eaned the day of the inspection, but he
could not recall when the C1 tunnel was |ast cleaned, but both
are cl eaned at | east once a week on the down days. He did not
consider 2-1/2 feet of spillage to be normal (Tr. 78-79, 80).

Ctation No. 375452, June 27, 1978, citing 30 CFR 55.17-1
st at es:

Sufficient illumnation to provide safe working
conditions and travel through the C 2A tunnel conveyor
were not maintained due to broken and burned out bul bs
in the tunnel section of the conveyor. Several areas in
the tunnel were not illumnated sufficiently and
l[imted a person's visibility while in the tunnel

Ctation No. 375453, June 27, 1978, citing 30 CFR 55.17-1
st at es:

Sufficient illumnation to provide safe working
conditions and travel through the C 2B tunnel conveyor
were not maintained in the tunnel section of the
conveyor. Several bulbs were broken and the area at
the tail section was not illum nated to provide safe



visibility in that section.
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Petitioner's Testinony

I nspector Carisoza confirmed that he issued two citations
for illumnation violations on June 27, 1979. Wth regard to the
C-2A tunnel, he stated that he did not count the nunber of broken
and burned-out light bulbs, but there were at |east three which
were broken. He wal ked the entire Ilength of the tunnel and his
visibility was inpaired due to the broken and burned-out bul bs.
He did not have clear floor vision in the dark areas and he had
to take extra precautions when wal king fromarea to area so that
his eyes could focus. He had no additional |ighting source with
hi m because he was not aware of the conditions present when he
entered the tunnel. In his opinion "sufficient illumnation"” is
that illum nation which provides enough illumnation for a person
to wal k safely and travel where his visibility is not inpaired
and this was not provided in the C 2A tunnel because one coul d
not see the travelway, wal kway, or structures in certain areas
wi t hout straining the eyes. The hazards presented incl uded
tripping and falling over spillage, obstructions, and wet areas,
and water was on the flooring. Although he saw no enpl oyees in
the tunnel, he observed footprints which indicated that enpl oyees
had been there. He believed the respondent should have known
about the conditions cited because the tunnel illumination should
be checked at the begi nning of the shift and burned-out bul bs
shoul d be reported. The conditions were abated within the tine
specified by replacing the defective |light bulbs (Tr. 85-88).

Wth regard to the C2B tunnel, Inspector Carisoza stated he
could not recall the nunber of broken bul bs, but there was an
excess of three. Due to the restricted visibility, he could not
tell whether there was any light in the tunnel tail section which
nmeasured sone 15 to 20 feet. He walked to the tail section and
since the lighting was bad, he exited the tunnel and advi sed ni ne

managenent to "fix the lighting before we go in there." He
observed two enpl oyees conming out of the tunnel, and in his view,
the illum nation was insufficient to provide safe working

conditions. The sufficiency of the lighting is determ ned by the
m ne operator, and once installed, it nust be nmaintained in
operabl e condition to provide sufficient illumnation. Had al
the Iight bul bs been operating, the illum nation would have been
adequate. Enpl oyees are in the tunnel to check rollers or perform
mai nt enance and the hazards of |ack of sufficient illum nation
consi st of tripping, stunbling, or striking solid objects and the
head cl earance is restricted. The respondent shoul d have known
about the conditions cited because routine inspections would have
di scl osed the conditions. The defective bul bs were tinely

repl aced (Tr. 88-93).

On cross-exam nation, Inspector Carisoza testified that sone
bul bs in both tunnels were on, but he did not know the bulb
wattage. He did not determine the light fixture intervals, and
he indicated that had twi ce the anount of |ight been provided
there would still be a violation if every other light is out. He
determ nes a violation on the basis of the effect of the
illumnation on visibility. As an exnple, if 20 lights are
installed and one is burned out, if visibility is affected in the



area of the burned-out light, that is a problem A tunnel is
approxi mately 150 feet | ong and
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whil e he did not know how many |ight bul bs were on in the tunnels
in question, there were nore than three in each one. He saw no
one working in the G 2A tunnel, but if soneone were there to
performwork and took in a portable light to provide sufficient
illumnation, that would conply with section 55.17-1. He did not
have a light neter and could not estimate the foot-candl es of
illumnation in the tunnels (Tr. 93-97).

I nspector Carisoza testified that the hazards in the C 2A
tunnel were higher than those in the G 2B because of excessive
spillage and the lighting at the | ocation of the spills at two
chutes was insufficient. While the |ocations where there were
defective bul bs were not pitch black, one had to be there awhile
in order to see, and even then visibility was margi nal (Tr.
97-100) .

In response to bench questions, Inspector Carisoza confirned
that he cited the viol ati ons because respondent failed to
maintain the illumnation as installed. Once an operator
determ nes his lighting needs and installs light fixtures, they
are required to be maintained. He determ ned the |ack of
sufficient illumnation on the basis of the fact that |ight bul bs
were burned out and in those locations he could not see. At the
time the citations were issued, the requirenent that work places
be routinely inspected was not a mandatory standard (Tr.

102-105).

Respondent' s Testi nony

Superi ntendent Gaines confirmed that he was with the
i nspector when the conditions cited were observed. He described
the tunnel areas in question and indicated that the |ight
fixtures are spaced approximately 20 to 22 feet apart and that
each light bulb generates 200 watts. He observed burned- out
bul bs but did not recall any two in a row being out. The work
activity performed in both tunnels is the same and the normal
work activity in the tunnels is very low In his view, the
hazards requiring visual detection are slight, and while the
heater areas would be the only problem areas, the conpany is very
conscious of the lighting in those areas. Bulbs are kept in
stock and replaced on a regul ar basis, and portable lights are
stocked and used as necessary. Wth the exception of the broken
light fixture at the tail pulley of the C 2B tunnel, he did not
bel i eve the burned-out bul bs presented a visibility hazard. No
one was working at the tail pulley and portable lights were
available if work had to be perfornmed at that l[ocation. Due to

the great deal of vibration in the tunnels, lights can go out at
any time. Allowing for eye adjustnments fromthe outside natura
light and the tunnel artificial light, he believed there was

sufficient lighting to detect any obstructions along the wal kway,
and enpl oyees carry their flashlights into both tunnels (Tr.
106-110).

On cross-exam nation, M. Gaines testified that no portable
lighting was provi ded when he acconpani ed the inspector, and
while he usually carries a flashlight, he could not recal



whet her he had one with him Enployees may or nmay not carry
flashlights and this depends on their judgnent as to
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the need for one at any given tine. He confirmed that there was
no lighting in the tail section of the C2B tunnel due to a
broken fixture, but the wal kway stopped at that |ocation. The
broken fixture was in a room which encloses the tail pulley, and
the only person who would have a need to be there is a

[ ubrication man (Tr. 115-117).

Fi ndi ngs and Concl usi ons
Fact of Violation

Ctation No. 375204, June 29, 1978, and Citations 375450 and
375451, June 27, 1978, charge the respondent with violations of
the provisions of 30 C.F. R [I55.20-3 and 55.20-3(a), and the
cited safety standards state as foll ows:

At all mning operations: (a) Wrkpl aces, passageways,
storeroons, and service roons shall be kept clean and
orderly. (b) The floor of every workplace shall be
mai ntained in a clean and, so far as possible, a dry
condition. Were wet processes are used, drainage
shal | be maintai ned, and false floors, platfornms, nats,
or other dry standing places shall be provi ded where
practicable. (c) Every floor, working place and
passageway shall be kept free fromprotrudi ng nails,
splinters, holes, or |oose boards, as practicable.

Citation No. 375204 concerns all eged accumul ati ons of
materials in a balcony area of the H4 take-up pulley conveyor
belt, and G tation Nos. 375450 and 375451 concern accumul ati ons
of materials on the wal kways in the C1 and C 2A conveyor belt
tunnels. |In each instance the inspector found that the materials
i npeded safe access for the enpl oyees and constituted dangerous
slipping and falling hazards. Wth regard to Citation No.
375204, the inspector indicated that it was nore or less a
"housekeepi ng" violation, did not believe it was a "safe access"
vi ol ati on, and he observed no other conditions constituting
vi ol ations on the bal cony area in question. The other two
citations resulted fromused netal parts which were apparently
not renoved fromone tunnel area after naintenance, and
relatively small anounts of spillage which apparently resulted
froma faulty conveyor belt.

Wth regard to the existence of the conditions as cited in
each of the three citations, | conclude and find that MSHA s
evi dence and testinony supports each of the citations and that
the conditions cited constitute violations of the cited
standards. The testinony of the w tnesses produced by the
respondent does not rebut the crucial testinmony of the inspector
as to the existence of the materials accunul ations in question
but rather, goes to the question of the seriousness of the
conditions presented. Under the circunstances, | find that NMSHA
has established the fact of violation as to each of the three
cited citations. The cited standard requires that all working
pl aces and passageways be kept clean and orderly, and based on
the testi nony and evidence that work is in fact done at each of



the | ocations
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cited, the areas in question were "working places" within the
meani ng of that termas found in 30 C F. R [55.2(d). Under the
circunstances, all three citations are AFFI RVED

Negl i gence

Wth regard to Gitation No. 375204, respondent’'s witness
Gai nes attributed the buil dup of accumul ations on the bal cony
area to a mal functioning scraper belt washer and a corroded
trough. Al though he indicated that repairs could not be nade
whi | e producti on was goi ng on, | cannot concl ude that the
accunul ati ons were sonet hing that occurred over a short period of
time or that respondent was totally unaware of them To the
contrary, | find that the conditions cited shoul d have been
corrected earlier without the need for a citation and that
respondent failed to exercise reasonable care to prevent the
violation which it knew or should have known existed, and that
its failure to do so constitutes ordinary negligence.

Wth regard to Gitation Nos. 375450 and 375451 concer ni ng
the failure to keep the cited tunnel wal kways clean of materi al
spills and extraneous materials, | conclude that the testinony
and evi dence adduced in these proceedi ngs supports findings that
t he respondent was aware of the conditions and that it failed to
exerci se reasonable care in correcting the conditions.

Superi ntendent Gains conceded that certain excess conveyor parts
such as rollers, an idler frane, and pan liners were left in the
tunnel s after prior maintenance had been perforned, and while he

alluded to certain cleanup procedures, | amnot convinced that
cleanup in the tunnels was perforned in any regular or routine
way. Under the circunstances, | find that the citations resulted

from ordi nary negligence.
Gavity

The citation issued by the inspector concerning the bal cony
(375204) states that failure to clean the bal cony area "prevented
safe access."” However, this conclusion is contradicted by the
i nspector's testinmony which indicates that this was not the case.
Further, the inspector testified that it was not probable that
one would fall off the bal cony, that he observed no one there
when he cited the violation, that enployees are not nornmally in
the area while production is going on, and he characterized the
citation as a "housekeeping” infraction. Under the
circunstances, | cannot conclude that the conditions cited were
serious, and | find they were not.

Wth regard to Gitation Nos. 375450 and 375451, | find that
the testi nony and evi dence adduced supports a finding that these
were serious violations . Respondent's own witness (Gaines)
conceded that persons could slip on the inclined tunnel wal kways
if they were not careful and that one would have to maneuver his
way around sone of the spillage which was present. The fact that
he could do it safely is beside the point. The presence of
accunul ati ons which requires one to clinb over or around them
presents additional hazards which would not be present if the



accunul ati ons had been cl eaned up.
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Al though M. Gaines indicated that enployees are not permtted in
the C1 tunnel while the conveyor is running, certain designated
enpl oyees are present while the conveyor is running in the G2
tunnel, and to this extent, the presence of enployees in a tunne
wal kway area which is obstructed increases the hazards presented.
Coupled with the limted clearance in both tunnels, and the

i nspector's testinmony concerning the overall tunnel conditions he
observed on the day in question, | can only conclude that the
citations were serious and respondent's testinony and evi dence
has not convinced ne ot herw se.

Fact of Violations

Citation Nos. 375452 and 375453, both issued on June 27,
1978, allege violations of 30 CF.R [055.17-1, in that the
i nspector believed that sufficient illum nation was not
mai ntained in the G2A and C 2B tunnels due to broken and burned
out ligh bulbs. Section 55.17-1 provides as follows:
"Mandatory. Illumnation sufficient to provide safe working
conditions shall be provided in and on all surface structures,
pat hs, wal kways, stairways, switch panels, |oading and dunpi ng
sites, and work areas.”

In addition to the argunments advanced at the hearing with
respect to these citations, the parties were afforded an
opportunity to submt additional arguments in support of their
respecti ve positions, but they declined to do so. Accordingly, I
have considered the argunments nmade at the hearing by the parties.

In support of its position, respondent argues that the nine
in question also comes under the illum nation standards
established by California OSHA (Exh. R-2). That standard only
requires as a mininuma very low level of illumnation, or
hal f-a-foot candle power. Since the cited MSHA standard only
requires that "sufficient illumnation shall be provided,"
respondent argues that this standard is too vague to provide any
meani ngf ul gui del i nes for conpliance and that the OSHA standard
is sufficient for conpliance (Tr. 111). Respondent naintai ns
that the intent of the cited standard deals with the nunber of
light fixtures which are required to maintain sufficient |ighting
and not with the question of whether |ight bul bs are burnt out.
The essence of respondent’'s defense is that MSHA nmust first
establish a standard as to the amount of illum nation required,
i.e., a fixed nunber of light fixtures spaced at appropriate
intervals to provide sufficient lighting, and if it can show t hat
the required anount of illum nation is not maintained, then it
can support a violation.

Respondent mmintains that the fact that a [ight bulb may be
burned out is insufficient to establish a violation, unless NMSHA
can establish that the illum nation which remains fromthe other
fixtures is not sufficient to provide adequate candle power to
insure sufficient lighting for the workplace in question. The
guestion of whether a violation has occurred is dependent on the
amount of lighting provided in an area where work i s being
performed, taking into account any hazards presented by the | ack



of adequate lighting. Since the inspector failed to establish
the required illum nation standard
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inthe first instance, and since he failed to make any tests with
a light meter or other device to establish his conclusion that
the lighting was not adequate, respondent maintains that MSHA has
failed to carry its burden of proof.

MSHA takes the position that it is incunbent on an operator
to establish his own illum nation standards, and that once I|ight
fixtures are installed and mai ntai ned through the use of workabl e
fixtures and bul bs which are burning, he has net the requirenents
of section 55.17-1. However, if a fixture is inoperative or a
bulb is burned out, MSHA seemi ngly maintains that the standard is
vi ol ated per se because sufficient illum nation has not been
mai nt ai ned.

The inspector testified that he had difficulty in seeing
where he was going in the tunnel because his vision was inpaired
by the burned out |ight bulbs and he did not have clear vision
Al t hough sonme of the bul bs were burning, the inspector nade no
effort to ascertain the remaining wattage, nor did he utilize a
light nmeter to determine the actual |ighting and he nade no
estimate of the existing candle power of illumnation in the
tunnels in question. He sinply concluded that the |ighting was
insufficient and the sole basis for this conclusion was the fact
that bul bs were burned out at several |ocations and he had sone
difficulty seeing. Al though he guessed that three bul bs were
burned out, he did not count the nunber of bul bs which were in
fact burned out and had no idea as to the total illum nation
which was in fact present in the tunnels on the day the citations
i ssued. Wien asked whether he believed there was sufficient
lighting for one to detect any obstructions al ong the wal kway,
the inspector replied "Once an individual will allow their eyes
to adjust fromthe bright light outside to the artificial |ight
inside the tunnel, | would say yes. Now, there is a transition
period there" (Tr. 109-110). He also indicated that enployees do
carry flashlights with themwhile in the tunnels (Tr. 110).

Respondent's witness Gaines testified that while some bul bs
were burned out, he could not recall any two in a row being
burned out. Allowing for a period of tinme for the eyes to adjust
fromthe outside natural light, he believed there was sufficient
lighting to alert anyone as to any stunbling hazards or
obstructions along the tunnel wal kways. He conceded the fact
that the light fixture at the tail section of the G 2B tunnel was
broken and i noperative, but indicated that the wal kway ended at
that |ocation. Further, he indicated that the fixture was |ocated
in a roomwhich encloses the conveyor tail pulley and that the
only person who had any need to be there would be a lubrication
nman.

After careful review of the evidence adduced and the
argunents advanced by the parties with respect to their

respective positions, | conclude that respondent’'s argunents are
wel | taken. | agree with respondent's assertion that section
55.17-1, is very broad and sonmewhat vague in that the question of
sufficient illumnation | eaves much to the imagination. | fai

to understand how an i nspector can deternm ne that the existing



lighting is insufficient when he not only fails to take a |ight
meter test, but also has not determ ned the anmount of existing
lighting. On the facts here presented, it
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woul d appear that the lighting was sufficient enough to permt
the inspector to wal k through the tunnels to nake his inspection
The inspector conceded that he had no problemw th the visibility
once his eyes adjusted to the tunnel conditions and that bul bs
were in fact burning at least in every other light fixture which
he observed, and respondent's evidence indicates that the
existing light was sufficient enough to permt detection of any
obst acl es which may have been on the wal kways. Under the
circunstances, with respect to Ctation No. 375452, | find that
MSHA has failed to establish a violation by any credibl e evidence
whi ch establishes the inspector's assertion that the lighting

al ong the C 2A tunnel wal kway was insufficient, and that citation
i s VACATED.

Wth respect to Citation No. 375453, although | cannot

concl ude that MSHA has established that there was insufficient
lighting along the wal kway of the C- 2B tunnel, it has established
that there was no lighting at all in the room which housed the
conveyor tail section due to the fact that the light fixture
itself was conpletely broken. Although the wal kway nmay have
ended at that |ocation, the broken light fixture provided no
light at all and respondent has conceded this fact, as well as
the fact that a lubrication man woul d be exposed to a hazard at

that location due to the absence of any light. 1In these
circunstances, | find that the failure to provide any lighting at
all in the roomin question constituted a violation of section

55.17-1, and to this extent the citation is AFFI RVED
Negl i gence

Wth regard to GCitation No. 375453, | find that the
respondent shoul d have been aware of the fact that the Iight
fixture in the G 2B tunnel conveyor tail pulley room area was
i noperative and provided no lighting at all. | find that the
condition cited resulted fromrespondent's failure to exercise
reasonabl e care to correct a condition which it knew or should
have known existed and that this failure on its part constitutes
ordi nary negligence.

Gavity

I find that G tation No. 375453 is a serious violation
Respondent's wi tness Gai nes conceded that the failure to provide
any lighting in the conveyor tail roomarea presented a
visibility hazard, and while it was true that no one was in the
area on the day the citation issued, the fact is that a
lubrication man is normally in the room perform ng work and the
absence of any lighting increased the hazard presented and
exposed himto potential injuries.

H story of Prior Violations

The parties stipulated that the mne in question has no
prior history of violations and | conclude that on the basis of
the record in this proceedi ng any increased assessnents on the
basis of any asserted prior history is not warranted.
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Si ze of Business and Effect of Cvil Penalties on Respondent's
Ability to Remain in Business

On the basis of the stipulated annual m ne production of
four mllion tons of iron ore, | conclude that respondent's
m ning operation at its Eagle Mountain Mne and MIIl was a | arge
m ni ng operation, and the parties have stipulated that any civil
penalty assessnents levied in this matter will not adversely
af fect respondent's ability to continue in business.

Good Faith Conpliance

The evidence and testi nony adduced in these proceedi ngs
support a finding that as to all proven violations, the
respondent tinely abated the conditions, and | conclude that they
were tinmely abated in good faith.

Penal ty Assessnents
On the basis of the foregoing findings and concl usi ons nmade

in these proceedings, civil penalties are assessed for each
citation which has been affirmed as foll ows:

Citation No. Dat e 30 CF.R Section Assessnent
375204 06/ 28/ 78 55.20-3 $ 35
375450 06/ 27/ 78 55. 20- 3(a) $125
375451 06/ 27/ 78 55.20-3 $200
375453 06/ 27/ 78 55.17-1 $ 90

On the basis of the foregoing findings and concl usi ons nmade
in these proceedings, Ctation No. 375452, June 27, 1978,
alleging a violation of 30 CF.R [55.17-1, is VACATED.

On notion by the petitioner during the hearing, Ctation No.
375455, June 27, 1979, alleging a violation of 30 CF.R 0O
55.14-6, is VACATED

CORDER

The respondent 1S ORDERED to pay the civil penalties
assessed by ne in these proceedings in the amobunts shown above,
totaling $450 within thirty (30) days of the date of this
deci si on.

Ceorge A. Koutras
Admi ni strative Law Judge



