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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nts of Di scharge,
ON BEHALF OF W LLI AM F. Di scrim nation, or
HAMRI CK & JOHN L. MEADOWS, I nterference
APPL| CANTS
Docket No. WEVA 80-48-D
V.
CD 79-183
| SLAND CREEK COAL COVPANY,
RESPONDENT Birch No. 2-A M ne

ORDER OF DI SM SSAL

The Secretary's Cctober 12, 1979 Conplaint alleged that in
failing to pay Respondent’'s enpl oyees, WIlliamF. Hanrick and
John L. Meadows, for one day that each spent acconpanyi ng NM5SHA
i nspectors during respirable dust inspections, Respondent
di scri m nated agai nst these enployees in violation of Section
105(c) (1) of the Federal Mne Safety and Health Act of 1977 (the
Act). Respondent's Answer, filed on Decenber 20, 1979, denied
t hese all egati ons.

In ny January 15, 1980 Order to Show Cause, | indicated ny
under st andi ng that the Commi ssion's decision in Secretary of
Labor, Mne Safety and Health Admi nistration v. The Helen M ning
Company, Docket No. PITT 79-11-P, mandates disnmissal of this
case. Accordingly, | directed Applicants to show cause why this
case should not be di sm ssed.

Applicants' January 21, 1980 Response opposed dism ssal
Applicants argued that the decision in Helen M ning was
i ncorrect, was appealed to the United States Court of Appeals for
the District of Colunmbia Crcuit, and that "these proceedi ngs
shoul d be stayed or held in abeyance because failure to stay
t hese proceedings will result in (1) irreparable harmto the
Applicants, (2) irreparable harmto the public interest, (3) no
harm to Respondent and because there is a strong |likelihood of
success on the part of the Secretary of Labor."

Applicants have failed to disuade ne of the view that this
matter should be dism ssed without prejudice. This matter cones
fully within the scope of the Conm ssion's decision in Helen
M ni ng which, along with all other Comm ssion decisions, is

binding on me. | amnot persuaded that a dism ssal of this case
will result inirreparable harmeither to Applicants or to the
"public interest.” This case involves a relatively smal

nmonet ary cl ai m based upon one day's pay for each of two mners.

I rreparabl e harm presupposes the absence of an avail abl e renmedy
either adm nistrative or judicial. Sink v. Mrton, 529 F.2d 601,
604 (4th Gr. 1975). The Random House Col | ege Dictionary (1973
ed.) defines irreparable as "incapable of being rectified,
renedi ed or made good."



~735

In addition, it is not within nmy province to "handi cap" the
prospects of successful appeals of Comm ssion decisions. It is
true that two highly respected Comm ssion nenbers dissented in
Hel en M ni ng; however, three other highly respected Conm ssion
menbers, including the Chairman, forned a majority.

Final ly, even successful appeals are tine-consunmng. In
general, | am opposed to retaining cases in an inactive status on
this office's dockets while a higher authority decides simlar
cases. A preferable solution is to dismss the case without
prejudice to reinstitution at such time as may be appropriate.

ORDER
This case is D SM SSED W THOUT PREJUDI CE.

Edwin S. Bernstein
Admi ni strative Law Judge



