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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VINC 78-395-P
PETI TI ONER A/ O No. 11-00599-02026 V
V. Oient No. 6 Mne

FREEMAN UNI TED COAL M NI NG COVMPANY,
RESPONDENT

DECI SI ON ON REMAND

Appear ances: Leo J. MG nn, Esqg., and Sidney Sal kin, Esq.
Ofice of the Solicitor, U 'S. Departnent of
Labor, for Petitioner Harry M Coven, Esg.,
Gould & Ratner, Chicago, Illinois, for Respondent

Bef or e: Judge Cook
I. Procedural Background

On August 30, 1979, a decision was issued in the
above- capti oned case which, anong ot her things, dismssed the
petition as relates to an alleged violation of 30 CF. R 0O
75.400. This decision was based upon a rule of |aw established by
t he predecessor of the Federal Mne Safety and Health Revi ew
Conmi ssion, the Board of M ne Operations Appeals (Board), of the
Department of Interior. In Od Ben Coal Conpany, 8 |IBMA 98, 84
|.D. 459, 1977-1978, OSHD par. 22,088 (1977), notion for
reconsi deration denied, 8 IBVMA 196, 1977-1978 OSHD par. 22, 328
(1977), the Board held that the presence of a deposit or
accumul ation of coal dust or other conbustible materials in the
active workings of a coal mne is not, by itself, a violation of
that regulation. The Board held that other facts had to be
proved to establish a violation.

In the Commission's decision in Ad Ben Coal Conpany, 1
FMBHRC 1954, 1979 OSHD par. 24,084 (1979), it held that a
violation of 30 C.F.R [75.400 occurs when an accunul ati on of
conbustible materials exists without the additional requirenents
set forth by the Board.

On the sane date of its decision in Ad Ben Coal Conpany,
the Conmi ssion also issued a decision in the instant case
reversing the decision herein insofar as it dismssed the
Secretary of Labor's petition for assessnent of a penalty for an
all eged violation of 30 C.F.R [75.400 and remanded the case for
further proceedi ngs consistent with the Conm ssion's opinion in
A d Ben Coal Conpany.
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Subsequent to the remand, the parties were accorded the
opportunity to submt additional briefs in light of the change in
the | aw occasi oned by the Commi ssion's decision in Ad Ben Coa
Conmpany. The Mne Safety and Health Administration (MSHA) filed
a brief on January 30, 1980. Freeman United Coal M ni ng Conpany
(Freeman) did not file a brief subsequent to the remand. (FOOTNOTE 1)

The two basic issues presented are set forth in Part IV of
t he August 30, 1979, deci sion.

1. Violation Charged
O der No. Dat e 30 CF.R Standard
1 LDC January 12, 1977 75. 400
[11. Opinion and Findi ngs of Fact
A.  Cccurrence of Violation

MSHA i nspector Lonni e Conner conducted a regular health and
safety inspection at Freeman's Orient No. 6 Mne on January 12,
1977 (Tr. 7). He wal ked the Main West North conveyor belt,
arriving in the area at approximately 9:30 a.m (Tr. 7). He
i ssued the subject order of withdrawal at 11 a.m (Tr. 6, Exh.

M 1), citing Freeman for violating mandatory safety standard 30
C.F.R 075.400 in that accunul ati ons of conbustible nmaterials
wer e observed along the Main West North conveyor belt (Tr. 8,
Exh. M1).

Two airlocks were |located across the belt travel entry
approxi mately five or six crosscuts fromthe point where the
subj ect belt dunped onto the Main North belt (Tr. 8). The two
airlocks were approximately 70 to 80 feet apart (Tr. 8). Along
that 70- to 80-foot distance, the inspector observed float coa
dust, coal dust and | oose coal (Tr. 8). Imediately inby the
first airlock, he observed |arge accunul ati ons of coal dust and
float coal dust (Tr. 8). The coal dust was 5 to 6 inches in
depth where the air going through the airlock was blowing it off
the belt (Tr. 9). The float coal dust was not only in the belt
entry, but also in the intersecting crosscuts and in the entry
i mediately north of the belt line (Tr. 8). The inspector
testified that the instability of float coal dust renders it
difficult to nmeasure (Tr. 10).

The i nspector proceeded fromthe inby airlock, traveling
west on the south side of the belt (Tr. 10). He observed
accunul ati ons of coal and coal dust 2 to 6 inches deep all al ong
the south side of the belt and underneath the belt up to a point
70 feet outby the tailpiece, a distance of approximtely 2,300
feet (Exh. M1, Tr. 10). The 2,300 feet was determ ned by taking
a nmeasurenent off the mne map (Tr. 11)
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Fl oat coal dust was observed on rock-dusted surfaces along the
belt entry and intersecting crosscuts fromthe inby airlock to
the 1, 150-foot mark (Tr. 12, Exh. M1).

Al depths were neasured with a steel tape (Tr. 10, 11).
Al areas cited were dry, including the float coal dust (Tr. 12).
The inspector testified that the belt was in operation and that
the conditions were observed during a production shift (Tr. 7),
but he did not recall whether coal was being |oaded (Tr. 7).

The witnesses disagreed as to the extent of the conbustible
accunul ati ons. The inspector described them as deep and
continuous (Tr. 250), while the testinmony of M. Peter Hel ner,
the m ne superintendent, portrays a different picture. M.

Hel mer inspected the area cited in the subject order of

wi t hdrawal i mediately after its issuance (Tr. 267). He
testified that he observed intermttent piles containing |oose
coal, rock and coal dust along the south side of the belt.
According to M. Helner, it was not a continuous spillage (Tr.
267). He indicated that a problemexisted in that area of the
mne with rock falling fromthe roof and ribs, a condition that
makes any accumul ati on appear nore extensive than if it consists
only of coal (Tr. 267). However, he did not nmention specifically
ei ther the presence or the absence of float coal dust in the
subj ect area, while the inspector indicated that the fl oat coa
dust was present for a length of 1,150 feet (Tr. 10, 12).

In dd Ben Coal Conpany, 8 IBMA 98, 84 |.D. 459, 1977-1978
OSHD par. 22,088 (1977), notion for reconsideration denied, 8
| BVA 196, 1977-1978 OSHD par. 22,328 (1977), the Board hel d that
the presence of a deposit or accumul ati on of coal dust or other
conbustible materials in the active workings of a coal mne is
not, by itself, a violation of 30 C F.R [075.400. The Board
hel d that MSHA nust prove:

(1) that an accumul ation of conbustible materi al
existed in the active workings, or on electrical
equi prent in active workings of a coal mne;

(2) that the coal mne operator was aware, or, by the
exerci se of due diligence and concern for the safety of
the m ners, should have been aware of the existence of
such accunul ati on; and

(3) that the operator failed to clean up such
accunul ation, or failed to undertake to clean it up
within a reasonable time after discovery, or, within a
reasonable tinme after discovery should have been nade.

8 I BVA at 114-115.
A petition for review of the Board' s decision was

subsequently filed with the United States Court of Appeals for
the District of Colunmbia Grcuit. On
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January 16, 1979, the Court, wi thout deciding the nerits,
remanded the case to the Conmm ssion for further proceedings.

In its Decenber 12, 1979, decision, cited supra, the
Conmi ssion disagreed with the Board's interpretation of the
standard and held that a violation of 30 C F.R 075.400 occurs
when an accurul ati on of conbustible materials exists in active
wor ki ngs. (FOOTNOTE 2)

Freeman, in its March 21, 1979, posthearing brief, argues
that MSHA has failed to prove that an accunul ati on of conbusti bl e
materials existed in the mne's active workings as described in
the order of withdrawal (Exh. M 1) (Respondent’'s Posthearing
Brief, p. 52). 1In support of its position, Freeman points to the
testinmony of M. Helmer, which indicates that sonme rock was
interm xed with the accumul ati ons, and argues that sanples were
not taken and anal yzed to deternmine the conbustibility of the
accunul ation. | disagree with Freeman's theory for two reasons:
First, visual observations are sufficient to prove a violation of
30 C.F.R [O75.400. Coal Processing Corporation, 2 | BVA 336
345-46, 80 |.D. 748, 1973-1974 CSHD par. 16,978 (1973). Second
the rebutting evidence adduced by Freeman is insufficient to
establish that rock was present in sufficient quantities to
render the accunul ations inert. Accordingly, it is found that
accunul ati ons of conbustible materials were present in the nmne's
active workings as described in the order of withdrawal (Exh.
M1). Aviolation of 30 CF. R [75.400 has been established by
a preponderance of the evidence.

B. Negligence of the Operator

The inspector testified that he checked the preshift books,
and that the belt had been recorded "dirty" for two shifts prior
to his inspection (Tr. 13). Acceptance of the inspector's
opi nion woul d establish gross negligence on Freeman's part.

The only notations that the inspector took fromthe books
were the approxi mate footage marks for the recorded accumnul ati ons
(Tr. 13). According to the inspector, the belt was recorded
dirty fromthe 790-foot mark to the 818-foot mark and, to the
best of his recollection, fromthe 800-foot mark to the 880-f oot
mark (Tr. 13), which total ed approximately 107 feet (Tr. 14).

The inspector testified that, in his opinion, the coal and
coal dust accunul ated "over a period of time" (Tr. 13). Al though
he never expressed a firmopinion as to the approximate duration
of the accunul ati ons' existence, he did state on direct
exam nation that the preshift books indicated that the condition
had existed on two previous shifts (Tr. 14). He
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interpreted this as neaning in excess of 16 hours (Tr. 14). On
redi rect exam nation, the inspector testified as foll ows:

Q M. Conner, did visual observations which you had
bef ore you have any bearing on your determ nation on
how | ong the accumul ati ons had been there?

A Yes, sir, they did.
Q Could you expl ain how?

A.  The accumul ati ons were deep and continuous. In one
particul ar spot, there was nore than three ton of coa
in one particular spot along the belt that had got
there fromsonme kind of dunping. So, | assume, going
along with the pre-shift exam ners' books, it is ny
opi nion that the accumul ati ons had been there for sone
time.

(Tr. 249-250).

The inferences drawn fromthe above-quoted passage, coupled
with the inspector's recollection as to the tinme periods covered
in the relevant preshift reports, lead to the conclusion that the
depth and extent of the accunul ations were interpreted in
conjunction with the preshift reports in reaching the concl usion
that the coal and coal dust had been present for "sone tinme."
These factors evidently led to the conclusion that the
accunul ati ons had been present for two shifts, i.e., nore than 16
hour s.

However, the preshift reports do not support the inspector's
time estimate. The report for the preshift exam nation conducted
between 4 a.m and 8 a.m on January 12, 1977 (Exh. 0-6) recorded
a spillage problemon the subject belt between "800" and "850," a
di stance of 50 feet (Tr. 259). The reports for the preshift
exam nati ons conducted between 8 p.m and 12 m dni ght on January
11, 1977 (Exh. 0-7) and between 12 noon and 4 p.m on January 11
1977 (Exh. 0-8) reveal no accumul ations problens al ong the
subj ect belt (Tr. 260-261). Thus, a key factor in the
i nspector's equation has been proven in error, and no credible
basis exists in the record to support a finding of gross
negl i gence.

Three worknmen and a forenman were assigned to clean the area
at the beginning of the shift and were perform ng their assigned
task when the inspector wal ked the belt (Tr. 37, 266).

In accordance with the ruling of the Conm ssion in the Ad
Ben Coal Company case, action to elimnate the conditions should
have taken place before the 8 a.m shift began

In view of the entries contained in Exhibit 0-6, the
know edge of the preshift exam ner, and the presence of the
foreman in the area, it is found that Freeman knew or shoul d have
known of the condition. Odinary negligence has been established



by a preponderance of the evidence.
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C. Gavity of the Violation

The extensive anmount of accunulation is set forth earlier in
t he deci sion. The accumrul ati ons provided a potential fuel source
for afire. Friction frombelt rollers and electricity froma
belt drive were identified as possible ignition sources (Tr. 16).

The belt was conposed of fire-resistant material (Tr. 274).
The belt Iine was equipped with fire suppression devices and fire
sensors (Tr. 273-274).

An expl osi on coul d have suspended the float coal dust in the
air and thus could have intensified the explosion (Tr. 18, 24).
An expl osion would nmost likely occur in the face areas (Tr. 22),
and the nearest face areas ranged from approximately 1,000 to
1,500 feet fromthe various accumul ations (Tr. 284-286).

Any person working in the belt entry woul d have been exposed
to physical danger if an ignition had occurred in the entry (Tr.
17-18).

In view of the foregoing, it is found that the viol ation was
very serious.

D. Good Faith in Attenpting Rapi d Abat enment

Addi ti onal nmen were inmediately assigned to clean the cited
area (Tr. 279). The order was term nated 24 hours after issuance
(Exhs. M1, M2). Accordingly, it is found that Freeman
denonstrated good faith in attenpting rapid abatenent.

E. History of Previous Violations
The history of previous violations at the Orient No. 6 Mne

for which Freeman had paid assessments between January 13, 1975,
and Cctober 28, 1976, is set forth as foll ows: (FOOTNOTE 3)

30 CF. R Year 1 Year 2 Total s
(12 nont hs) (9.5 nont hs)

St andar d 1/13/75 - 1/12/76 1/13/76 - 10/28/76

Al'l Sections 182 138 320

75. 400 26 26 52

(Note: Al figures are approximations.)
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F. Appropriateness of Penalty to Operator's Size

The parties stipulated that Freeman United Coal M ning
Conpany produces approxi mately 6,221,752 tons of coal per year
and that the Oient No. 6 M ne produces approximately 1,159, 797
tons of coal per year

G Effect on Operator's Ability to Continue in Business

Counsel for Freeman conceded in his March 21, 1979,
post hearing brief that assessment of the maxi mum penalty will
have no effect on the operator's ability to continue in business
(Respondent's Posthearing Brief, p. 56).

V. Concl usions of Law

1. Freeman United Coal M ning Conpany and its Orient No. 6
M ne have been subject to the provisions of the Federal Coal M ne
Heal th and Safety Act of 1969 and the 1977 Mne Act at all tines
rel evant to this proceedi ng.

2. Under the Acts, the Adm nistrative Law Judge has
jurisdiction over the subject matter of and the parties to this
pr oceedi ng.

3. MBHA inspector Lonnie D. Conner was a duly authorized
representative of the Secretary of Labor at all tinmes relevant to
t he i ssuance of the order of wi thdrawal which is the subject
matter of this proceeding.

4. The violation charged in Order No. 1 LDC, January 12,
1977, 30 C.F.R [75.400, is found to have occurred as all eged.

5. Al of the conclusions of |aw set forth in Part 111,
supra, are reaffirmed and incorporated herein.

V. Proposed Findings of Fact and Concl usions of Law

Freeman submitted a posthearing brief prior to the issuance
of the August 30, 1979, decision. WMSHA submtted a brief
followi ng the remand. Such briefs, insofar as they can be
consi dered to have contai ned proposed findi ngs and concl usi ons,
have been considered fully, and except to the extent that such
findi ngs and concl usi ons have been expressly or inpliedly
affirmed in this decision, they are rejected on the ground that
they are, in whole or in part, contrary to the facts and | aw or
because they are inmaterial to the decision in this case.

VlI. Penalty Assessed
Upon consideration of the entire record in this case and the

foregoing findings of fact and conclusions of law, | find that
the assessnent of a penalty is warranted as foll ows:
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O der No. Dat e 30 C.F.R Standard Penal ty
1 LDC 1/ 12/ 77 75. 400 $2, 750
ORDER

Respondent is ORDERED to pay the civil penalty in the anmpunt
of $2,750 assessed in this proceeding within 30 days of the date
of this decision.

John F. Cook
Admi ni strative Law Judge

~FOOTNOTE 1
Freeman filed a posthearing brief on March 21, 1979.

~FOOTNOTE 2

When the decision was witten in the instant case, the
under si gned Admini strative Law Judge was required to follow the
Board's decision in A d Ben Coal Conpany in accordance wth
section 301(c)(2) of the Federal Mne Safety and Heal th
Amendnents Act of 1977, 30 U.S. C. 0961(c)(2) (1978).

~FOOTNOTE 3
See Exhibit 3 filed in Docket No. VINC 78-49-P.



