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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 79-111
PETI TI ONER A/ O No. 46-01483-03021
V. Docket No. HOPE 79-318-P

A O No. 46-01483-03017
THE VALLEY CAMP COAL COVPANY,

RESPONDENT Val l ey Canmp No. 1 Under ground

DECI SI ON
ORDER TO PAY

Appear ances: Eddi e Jenkins, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, Arlington, Virginia,
for Petitioner, MSHA Ronal d Johnson, Esq.,
Schrader, Stanp and Recht, Wheeling, West
Virginia, for Respondent, The Valley Canp
Coal Conpany

Bef or e: Judge Merlin

These cases are two petitions for the assessnment of civil
penalties filed under section 110 of the Act by the Secretary of
Labor, petitioner, against The Valley Canp Coal Conpany,
respondent. They were duly noticed for hearing and were heard as
schedul ed on March 11, 1980. At the hearing, pursuant to
agreenment of the parties and in accordance with the regul ati ons,
t he subj ect docket numbers were consolidated for hearing and
decision (Tr. 3).

At the hearing, the parties agreed to the foll ow ng
stipulations (Tr. 6-7):

(1) The operator is the owner and operator of the
m ne.

(2) The operator and the mine are subject to the
jurisdiction of the 1977 Act.

(3) | have jurisdiction of these cases.

(4) The inspector who issued the subject citations was
a duly authorized representative of the Secretary.
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(5) True and correct copies of the subject citations
were properly served on the operator

(6) Copies of the subject citations attached to the
petition are accurate and may serve in lieu of ordinary
docunentary exhibits.

(7) Inposition of any penalties herein will not affect
the operator's ability to continue in business.

(8) Al of the alleged violations were abated i n good
faith.

(9) The operator has a noderate history of prior
vi ol ati ons as evidenced by the printout attached to the
stipulations which I received on February 7, 1980.

(10) The operator is large in size.

(11) Odinary negligence was present in all the
al | eged vi ol ati ons.

(12) Al the alleged violations were of ordinary
gravity.

(13) The witnesses of both parties are accepted as
experts in the field of mne health and safety.

At the hearing, docunmentary exhibits were received and
wi t nesses testified on behalf of MSHA and the operator (Tr.
7-187). At the conclusion of the taking of evidence, the parties
wai ved the filing of witten briefs, proposed findings of fact,
and conclusions of law. Instead, they agreed to make ora
argunent and have a decision rendered fromthe bench (Tr. 188).
A deci sion was rendered fromthe bench setting forth findings,
concl usi ons, and determ nations with respect to the alleged
violations (Tr. 193-199).

Bench Deci si on
The bench decision is as foll ows:

These cases are two petitions for the assessnent of
civil penalties. Docket No. HOPE 79-318-P contains
three violations, and Docket No. WEVA 79-111 contai ns
two viol ations.

Both cases and all the violations contained therein
present only one issue in dispute between the parti es.
This issue is whether the Souttell Run Tunnel of the
Valley Canp No. 1 mine is covered by Part 75 or by Part
77 of the mandatory standards.
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The violations in these cases were issued under Part
75. Accordingly, if Part 75 applies, the violations were
i ssued under the proper sections of the regul ations; whereas,
if Part 77 applies, they were not. |In paragraphs 16 and 17
of the detailed stipulations submtted by the parties prior
to the hearing, it was agreed that if | should hold that
Part 75 applies, the operator does not contest the fact of
violation and agrees to the originally assessed penalties;
whereas, if | should hold that Part 77 applies, the parties
agree that violations do not exist.

The stipulations as well as the testinony which | have
heard today describe the tunnel in very great detail.
The tunnel is 9,200 feet long, five to five and a half
feet high, and 14 feet wde. No coal is exposed in the
entire length of the tunnel. Approximtely 4,500 feet
of the tunnel is covered by an overburden averagi ng 100
feet in height, another 4,500 feet of the tunnel is
covered by an overburden averagi ng 120 feet, and
approxi mately 200 feet of the tunnel is covered by an
over burden averagi ng 290 feet in height. Twelve inches
to 16 inches of the i medi ate overburden remai ni ng over
the tunnel is coal

The tunnel contains a conveyor belt 42 inches w de
whi ch noves beside a track conposed of 40 pound stee
rails. A barrier coal pillar of at |east 250 feet
separates the tunnel fromall other areas of the Valley
Canmp mine. The coal that noves along the belt conveyor
in the tunnel has been extracted fromthe m ne and
processed through a cleaning plant which admttedly is
a surface installation. The coal is then brought by
conveyor belt to the tunnel and conveyed through the
tunnel to a | oadi ng dock along the Chio River
The testinony this norning with respect to the
structure and functions of the tunnel as conpared with
the operations which are carried on in the rest of the
m ne expands upon the stipulations previously
subm tted.

In ny view, the issue presented is a relatively
sinmple one. Section 75.1 states that Part 75 "sets forth
saf ety standards conpliance with which is mandatory in
each underground coal mne subject to the Federal M ne
Safety and Health Act of 1977". Section 77.1 states
that Part 77 "sets forth mandatory standards for
* * * surface work areas of underground coal m nes”

These words mean exactly what they say and what they
say is crystal clear. The Souttell Run Tunnel is not a
surface work area because it is underground.
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The stipulations of the parties and the testinony this
nmor ni ng denonstrates that the entire tunnel is under the
ground. If "underground" means anything, it means under
the ground. Moreover, it is agreed that this tunnel was
driven through coal and that 12 inches of the inmedi ate
over burden now on top of the tunnel consists of coal
Al so, the tunnel is adjacent to a |arge area of unm ned
virgin coal which is part of the subject mne

This is dispositive. The Souttell Run Tunnel is both
underground and part of a coal nmne. The words are too
clear to admit of any other neaning and | cannot and
will not distort them Part 75 applies and the
citations were therefore, issued properly.

Mor eover, there is no basis upon which to apply Part
77. Cearly, the tunnel is not a surface work area and
to hold that neither Part 75 nor Part 77 applies would
be a result at variance with the intent and spirit of
the Act. |Indeed, even the operator does not contend
the tunnel should be |eft unregul at ed.

If the operator is not satisfied with the result
reached herein, recourse can be had to rul emaki ng so as
to amend the scope of Parts 75 and 77. | would state,
as | have stated in other contexts on other occasions,
that the adm nistrative |aw judge is not a substitute
for rul emaking.

| decide this case on the foregoing basis. However, a
further word appears appropriate. | recognize the
testinmony fromthe operator's w tnesses that the tunne
is well constructed. | recognize too that the tunne
is used solely to transport coal. Nevertheless, | am
per suaded by MSHA' s evidence that there are hazards
from net hane, roof falls, and other circunstances that
are peculiar to underground coal mnes. And | am
persuaded that these hazards apply to this tunnel as
well as to other parts of the mne. Certainly, every
hazard does not have to apply or be present to the sane
degree in the tunnel as in the rest of the mne for
Part 75 to apply to the tunnel. The fact that nethane
never has been detected in the tunnel also is not
determ native. It is well known that nethane can be
i berated spontaneously and unpredictably. Finally, I
am convi nced that the Souttell Run Tunnel is an
integral part of the extraction and production process.
Admittedly, coal is transported through the tunnel in a
sonmewhat different manner than in areas closer to the
actual face. But everything is part of the sane
process. It makes little practical or |egal sense to
draw artificial distinctions in what is in fact one
conti nuous activity.
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Nor have | overl ooked the fact that before the coa
enters the tunnel it spends sone tinme above the surface
in the preparation plant. This interruption in the coal's
presence underground is not, in nmy view, determnative.

Finally, the Act is to be liberally construed. As
al ready pointed out a conclusion that neither Part 75
nor Part 77 applies is one to be avoided. And as
between Part 75 and Part 77 a liberal construction is
furthered by the application of Part 75 where, as the
evi dence | have heard today nmakes cl ear, the standards
for pre-shift exam ners are nore stringent under Part
75 than those in Part 77. 1In addition, Part 75, unlike
Part 77, contains specific standards with respect to
many itens involved, such as fire sensors, water |ines,
and sandi ng devi ces.

Therefore, as an additional but wholly separate
reason, | note the foregoing practical and policy
consi derations which in ny view further support the
result which is in any event conpelled by the precise
| anguage of the mandatory standards.

In Iight of the foregoing, | conclude that Part
75 applies and that, therefore, as the parties have
agreed, the citations were properly issued. | have

revi ewed each of the citations in accordance with the
Six statutory criteria and based upon this review, |
conclude that the originally assessed anounts are
appropriate and consistent with the provisions of the
I aw.

Accordingly, the operator is order to pay $372
within 30 days for the violations contained in the subject
docket nunbers.
ORDER
The foregoi ng bench decision is hereby AFFI RVED
The operator is ORDERED to pay $372 within 30 days fromthe

date of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



