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DECI SI ON

Appear ances: Jack W Burtch, Jr., Esqg., and James F. Stutts,
Esq., McSweeney, Stutts & Burtch, Richnond,
Virginia, for Martin County Coal Corporation
L. Thomas Gal | oway, Esq., and Richard L. \Wbb,
Esq., Washington, D.C, for Council of the
Sout hern Mountains, Inc. Edward H Fitch IV,
Esq., Ofice of the Solicitor, U S. Departnent
of Labor, for the Secretary of Labor and M ne
Safety and Heal th Admi nistration

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to an order issued May 30, 1980, as anended July 2,
1980, and August 12, 1980, a hearing in the above-entitled
proceedi ng was held on August 21, 1980, in Pikeville, Kentucky,
under sections 105(d) and 105(c)(3) of the Federal Mne Safety
and Health Act of 1977.

Upon conpl etion of introduction of evidence by the parti es,
I rendered the bench decision which is reproduced bel ow (Tr.
39-59):

Thi s proceedi ng i nvol ves two Notices of Contest, one
Conpl ai nt of Discharge, Discrimnation, or
Interference, and one Petition for Assessnent of Civil
Penalty. The two Notices of Contest were filed on
March 31, 1980, pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, by Martin
County Coal Corporation in Docket Nos. KENT 80-212-R
and KENT 80-213-R challenging the validity of Citation
No. 706431 and Order of Wthdrawal No. 706432,
respectively. G tation No. 706431 was issued under
section 104(a) of the Act on March 5, 1980, alleging a
violation of 30 CF. R [48.3 by Martin County Coal
Cor poration and Order No. 706432 was issued under
section 104(b) of the Act because of Martin County Coal
Corporation's failure to abate the alleged viol ation of
section 48.3 within the time provided for in Gtation
No. 706431.

The Conpl ai nt of Discharge, Discrimnation, or
Interference was filed on April 10, 1980, in Docket No.
KENT 80-222-D by the Council of the Southern Muntains,
Inc., pursuant to section 105(c)(3) of the Act alleging
that Martin County Coal Corporation violated section
105(c) (1) of the Act when the corporation denied access
of the Council to the corporation's mne site on
Cct ober 25, 1979, and March 18, 1980, so that the
Council could nonitor training classes being held at
those tinmes. The Council filed its Conplaint under
section 105(c)(3) of the Act because the Secretary of
Labor had advised the Council by letter dated March 12,
1980, that the corporation's refusal to allow the
Council to nmonitor training classes was not a violation



of section 105(c)(1) of the Act.
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The Petition for Assessment of Civil Penalty was filed
on June 18, 1980, in Docket No. KENT 80-264 by the Secretary
of Labor seeking to have a civil penalty assessed for the
violation of 30 CF. R [48.3 alleged in Gtation No. 706431
whose validity is being challenged by the Notice of Contest
filed in Docket No. KENT 80-212-R  Additionally, ny order
i ssued May 30, 1980, in this proceeding consolidated for
hearing all civil penalty issues which nmay be rai sed when
and if the Secretary of Labor should hereafter file a Petition
for Assessnment of Civil Penalty for the violation of section
105(c) (1) of the Act alleged by the Council's Conplaint filed
in Docket No. KENT 80-222-D. (FOOTNOTE 1)

Al t hough there are several exhibits in the record upon
which I rely in ny decision, the primary facts which
are necessary to a decision in this case are set forth
in a stipulation of facts the parties submtted to ne
on July 18, 1980. | shall nmake those stipul ations at
this point a part of ny decision.

(1) The Council of the Southern Mpuntains, Inc.
(Council), at least since Cctober 24, 1979, has been an
aut hori zed representative of mners within the meaning
of the Federal Mne Safety and Health Act of 1977
(Act), and 30 C.F.R Part 40.

(2) The Council has never been decertified by the
M ne Safety and Health Adm nistration (MSHA), pursuant to
30 C.F.R Part 40.

(3) On March 8, 1979, Martin County Coal Corporation
(Martin County) deni ed non-enpl oyee Counci |
representatives access to the mne site for purposes of
monitoring training classes. The Council filed a
di scrimnation conplaint regarding this incident which
pursuant to a settlenent agreenent, subsequently was
wi t hdr awn.
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(4) On Cctober 25, 1979, Martin County deni ed non-
enpl oyee Council representatives access to the mne site
for purposes of nonitoring training classes.

(5 On March 18, 1980, Martin County denied
non- enpl oyee Council representatives access to the mne
site for purposes of nonitoring training classes.

(6) On March 5, 1980, Martin County was duly served
with Citation No. 706431 and on March 18, 1980, Martin
County was duly served with Wthdrawal O der No.

706432, both of which Martin County tinely contested.

(7) MSHA has determned that Martin County's refusal
to all ow non-enpl oyee representatives of the Counci
access to the mne site for purposes of nonitoring
training classes on Qctober 25, 1979, and March 18,
1980, did not violate section 105(c) of the Act.

(8) The information in the MSHA Proposed Civil Penalty
Assessnment dated May 30, 1980, regarding size of
operator and history of previous violations is as set
forth in Exhibits 1 and 4.

(9) Martin County has not abated the all eged
vi ol ati ons which are the subject of this proceeding for
the reasons stated by Martin County in the various
pl eadi ngs of this proceeding.

(10) The assessment of a civil penalty under the
Act will not adversely affect Martin County's ability to
continue in business.

DOCKET NO KENT 80-212-R

Cont estant contends that G tation No. 706431 issued
March 5, 1980, alleging a violation of 30 CF. R 0[48.3
because of contestant's refusal to all ow a non-enpl oyee
representative of mners the right to attend on-site
training sessions is invalid. Contestant supports that
claimby arguing that the right for a non-enpl oyee
representative to attend training classes is not to be
found in the Act or any regul ation promul gated under
the Act. Moreover, contestant says that no such right
can fairly be inplied fromthe | anguage used in the Act
or regul ations.

There is considerable nerit in the argunments nade by
contestant in support of its clains that Citation No.
706431 is invalid for failure to cite a violation of a
mandatory health or safety standard. The citation was
i ssued under section
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104(a) of the Act which requires the inspector to describe
with particularity the nature of the violation and to cite
the provisions of the Act, standard, rule, regulation, or
order alleged to be violated. G tation No. 706431 flaw essly
describes the violation by stating that "[o]n Cctober 25,
1979, Raynond Bradbury, President of Martin County Coa
Cor poration, advised the representative of the mners, Dan
Hendri ckson of the Council of Southern Muntains, Inc., that
he woul d not be permtted to observe the training class to
be held that day. This refusal to permt observation of
the training class constitutes a violation of 30 CF.R [148.3."

The inspector's difficulty in finding a specific
regul ation to cite as having been violated is readily
apparent when one turns to section 48.3 to find the
| anguage whi ch requires an operator to allow a
non- enpl oyee representative of mners to nonitor or
observe training classes. Section 48.3 is conposed of
subsections "(a)" through "(n)" and extends through
t hree pages of regulations. The Secretary of Labor
promul gated Part 48 in response to section 115 of the
1977 Act which requires each operator of a coal mne to
have a health and safety training program approved by
the Secretary. Section 48.3 specifically sets forth the
steps to be followed by the operator for filing his
training programand getting it approved by the
Secretary.

Section 48.3 does not refer to the mners
representative until subparagraph (d) which requires
the operator to furnish the mners' representative with
a copy of the proposed training program?2 weeks before
it is submtted to the Chief of MSHA's Trai ning Center
whi ch approves or disapproves such plans on behal f of
the Secretary. Subparagraph (d) gives the mners
representative the right to file cotmments with the
operator or directly with the Chief of the Training
Center. Any comments received by the operator fromthe
m ners' representative nust be submitted to the Chief
of the Training Center.

Subpar agraph (e) does not refer to the mners
representative, but subparagraph (f) specifically
requires the operator to make avail able at the nine
site a copy of the MSHA approved plan for exam nation
by the mners and their representatives.

The m ners' representative is not nmentioned in section
48. 3 again until subparagraph (j) which requires the
Chief of MBHA's Training Center to notify the mners
representative in witing within 60 days after the
training plan is filed of the approval or status of
approval of the training program Subparagraph (j) also
requires the Chief to give the miners
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representative a copy of any required revisions and affords
the m ners' representative the right to discuss the revisions
or propose alternate revisions or changes, including the right
to participate in a conference with the operator and the Chief
of the Training Center before the training programis finally
appr oved.

The next time section 48.3 refers to the mners
representative is in subparagraph (1) which requires
the operator to notify the Chief of the Training Center
and the mners' representative of any changes or
nodi fi cati ons which the operator nmay wish to nmake in
his training program The operator nust obtain the
approval of the Chief of the Training Center for the
proposed nodi fi cati ons.

Subparagraph (m requires the Chief of the Training
Center to notify the operator and the niners
representative of any di sapproval of proposed
nodi fications or of any changes which the Chief w shes
to make in an operator's training plan

Subparagraph (n) is the final part of section 48.3
and it requires the operator to post on the mne bulletin
board and provide to the miners' representative a copy
of all revisions and decisions made by the Chief of the
Training Center with respect to an operator's training
pr ogr am

My scrutiny of section 48.3 has left nme enpty-handed
in being able to specify an exact subparagraph in that
section which requires an operator to allow a
non- enpl oyee representative of mners the right to
observe or nonitor actual training classes. MSHA s
counsel takes the position in his pretrial brief that
"a passive nmonitoring right is inplied in the scope of
the training regulations and that 30 CF. R [048.3 is
vi ol ated when an operator refuses to allow a
representative of the mners to passively nmonitor a
trai ning session.”

Contestant argues in its pretrial brief, pages 11
through 12, that there is no provision in the Act or
regul ati on which inplies that a non-enpl oyee mners
representative has a right to nonitor training classes.
Contestant points out that only section 103(f)
pertaining to wal karound rights of a mners
representative provides for a non-enpl oyee
representative to have access to the mne site.
bel i eve that contestant may have overl ooked section
103(c) which would permt a non-enpl oyee mners
representative to enter a nmine site to nonitor the
measuring of mners' exposure to toxic materials and to
exam ne records nmade of such exposures.

Contestant al so argues, at page 14 of its pretrial



brief, that an operator has to conply with thousands of
i ndi vi dual
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regul ations and is not free to read rights "in" or "out
of the regulations as it sees fit. Contestant further
contends that such inplied standards as are urged by the
Counci| and MSHA woul d cause the regulations to |lose their
meani ng.

The Council's pretrial brief, pages 15 and 16,
contends, on the other hand, that failure to find an
inplied right for the mners' representative to nonitor
training classes woul d undercut the rights granted to
the mners' representative in the regulations and woul d
nullify the regulations. 1In support of that claim the
Counci| argues that the miners' representative cannot
determ ne the substance of the training plans and
intelligently evaluate the training w thout attending
the training sessions. The Council clains that the
m ners' representative cannot eval uate the perfornmance
of an instructor, nor seek his decertification under
section 48.3(i), nor evaluate the use of training aids,
wi t hout attending the training classes. The Counci
further argues that a miners' representative cannot
det erm ne whether training plans are being inpl enented
as witten and approved without attending the classes.
The Council enphasizes the seriousness of failure of an
operator to provide proper training for new m ners by
reference to section 104(g) of the Act which provides
for withdrawal of miners w thout proper training from
the mine as a hazard to thenselves and others. The
Council contends that the mners' representative cannot
recomend nodification of a training plan unless he has
access to the mine site to nonitor classes because
there is no way to determ ne whether nodifications are
needed unl ess the cl asses are nonitored.

The difficulty with the Council's and MSHA' s argunents
about the inplied right of a mners' representative to
moni tor training classes is that section 48.3 was
witten so as to reserve exclusively to the Chief of
MSHA' s Training Center the right to evaluate the
ef fecti veness of the operator's instructors in teaching
t he substance of the operator's training programas set
forth in subparagraph (e) of section 48.3; the Chief of
the Training Center also has excl usive power to nonitor
the operator's instructors to determn ne whether the
i nstructors shoul d be approved by MSHA as set forth in
subparagraph (h)(3); the Chief of the Training Center
al so has exclusive power to revoke MSHA's approval of
instructors for good cause shown, as set forth in
subparagraph (i). The mners' representative is not
mentioned at all in any of the subparagraphs whi ch have
to do with the actual teaching or inplenentation of the
trai ni ng prograns.

There nust be sone reason for the failure of section
48.3 to give the mners' representative any right of
participation
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in helping to assure that training prograns are properly

i npl enented in the classroom A probable reason for that
omssion is referred to in footnote 2 on page 12 of
contestant's pretrial brief where contestant states that
enpl oyee mners' representatives, as distinguished from
non- enpl oyee miners' representatives, have free access to
the mne site by virtue of their being enpl oyees. One
possi bl e reason that section 48.3 does not specifically
provide for the mners' representative to attend training
cl asses or assist in evaluating instructors is that nearly
everyone assumes that the mners' representative will be
an enpl oyee as well as a mner's representative. 1In the 8
years that | have been hol di ng heari ngs under the 1969 and
1977 Acts, this is the first dispute |I've had where the

m ners' representative was other than sonmeone affiliated
with the United Mne Wrkers of Anerica. |In the cases
involving the United M ne Wrrkers of Anerica, there was a
safety conmtteeman who was both an enpl oyee and a niners
representative. In those cases, when a mner wanted to
report a safety hazard, he generally reported it to the
safety conmtteeman who woul d pass on the conplaint to a
non- enpl oyee niners' representative who was paid solely

by UMM

VWhen conpl ai nts about health and safety are rel ayed by
the mners' representative to MSHA for the purpose of
requesting a special investigation, section 103(g) (1)
of the Act provides that the name of the m ner who nade
the initial conplaint shall not be revealed to the
operator. Thus, the reason that section 48.3 contains
no specific | anguage providing for the niners
representative to nonitor the training classes is that
the Secretary, in my opinion, assumed when drafting
section 48.3 that the mners' representative would
nmoni tor the classes as an enpl oyee mners
representati ve because each mner is given retraining
each year and one or nore enployee mners
representatives will be in a position to evaluate the
quality and substance of the training classes as well
as the conpetence of the instructors who teach the
cl asses, or new mners will pass on conments about the
training classes and instructors to an enpl oyee niners
representative

In this proceeding, there is no enpl oyee mners
representative. Even if the mners at contestant's
m ne report to their non-enpl oyee representative that
they believe their training classes are inadequate, it
is not possible for their representative to check on
t he accuracy of their conplaints because, as a
non- enpl oyee, contestant will not admit the mners
representative to the mne site to nonitor the classes.

The evidence in this case shows that the mners
representative was deni ed the opportunity of
acconpanyi ng MSHA' s
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training specialist in Pike County on a trip to nonitor
a training class held on Cctober 25, 1979. Even though
the Chief of MSHA's Training Center arranged for his
training specialist to go to the m ne and even though
the Council hired an experienced mne foreman to be the
m ners' representative on that occasion, contestant's
presi dent advised the Chief of the Training Center and the
m ners' representative that the mners' representative
woul d not be pernmitted access to the nine site for the
purpose of monitoring the class. Since MSHA has authority
under section 48.3(e) of the regulations to determ ne the
ef fecti veness of the training program the training
speci al i st who had requested that the m ners' representative
acconpany him was entitled to have access to m ne property
to observe the training class, and the miners' representative
woul d have had the right to do so under section 103(f) if
the training specialist had asked the m ners' representative
to acconmpany himfor the purpose of nonitoring the class.

M. Fitch has indicated in the argunent that he nmade
this nmorning that the Secretary of Labor does not want
the mners' representative to be tied to visits by
MSHA' s i nspectors for the purpose of nonitoring
training classes and he says that this proceeding could
have been brought up under a factual situation under
whi ch the mners' representative would have been
acconpanyi ng an i nspector, but MSHA does not want
section 103(f) used as a vehicle to assure that a
m ners' representative has a right to nonitor training
classes. M. Fitch's position on behalf of the
Secretary is that the Act in general has an inplied
right for the mners' representative to nonitor
training classes and that, therefore, the Secretary did
not, for the purpose of this hearing, set up a factua
situation whereby this case woul d have ari sen under an
al l eged violation of section 103(f) of the Act instead
of an alleged violation of section 48.3 of the
regul ati ons.

| believe that the detailed provisions in section
48. 3 providing for the mners' representative to participate
at every stage of the operator's formul ation of
training plans, and all nodifications of such plans,
the fact that the operator is required to furnish the
m ners' representative with a copy of the plans before
they are submtted to the Chief of MSHA s Training
Center, and the fact that the plans nust be nade
avail able for inspection at the mne site by the
m ners' representative even though the niners
representative nust be furnished with all proposed
pl ans and nodifications to such plans, in addition to
being given the right to discuss the plans with the
operator and the Chief of the Training Center, provide
a strong indication that section 48.3 was
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intended to contain an inplied right for the mners
representative to nonitor the training classes. In fact,
M. Fitch says that it was the assunption of the Secretary
that the mners' representative was given that power, an
i nplied power, of nonitoring classes under those provisions
that | have just nentioned.

The difficulty of finding a violation of section 48.3
is that the right to nonitor training classes nmust be
found, insofar as upholding Ctation No. 706431 is
concerned, within the provisions of section 48.3, but
as | have previously pointed out, that section reserves
to the Chief of MBHA's Training Center the right of
determining the quality of training and the conpetence
of instructors w thout any nmention of the right of the
m ners' representative to participate in those
activities. |If, as M. Fitch says, the Secretary
drafted section 48.3 so as to allow the mners
representative to have an inplied right under that
section to nonitor training classes, the Secretary
narrowed the scope of section 48.3 so nmuch that |
cannot find a violation of section 48.3 in contestant's
refusal to allow the mners' representative to have
access to the mne site for nmonitoring cl asses.

Initially, it was pointed out by contestant in its
pretrial brief that it has to abide wi th thousands of
specific regulations and that it cannot arbitrarily
read into those regul ati ons any generalized obligations
whi ch are not spelled out by the Secretary in the
begi nning when they are drafted. Additionally, if an
inplied right of nmonitoring is to be found in section
48.3, then I nmust find that the operator or contestant
has violated that section; if | do that then I am
required to assess a civil penalty based on an
anbi guous argunent that section 48.3 contains a
specific provision allow ng a non-enpl oyee niners
representative to nonitor training classes. | don't
think that I can in good conscience make that finding.
Therefore, | find further that Ctation No. 706431
failed to show a violation of section 48.3 and that the
citation should be vacated and the Notice of Contest in
Docket No. KENT 80-212-R shoul d be granted.

DOCKET NO KENT 80-213-R

The Notice of Contest in Docket No. KENT 80-213-R
requests that Order No. 706432 be vacated. O-der No.
706432 was issued on March 18, 1980, when contestant
refused to allow the Council's non-enpl oyee niners
representative access to the mne site to nonitor
training classes. The order did not actually wthdraw
anyone fromthe mne, but it was issued because the
i nspector found that the time for conpliance with the
i nspector's version of section 48.3 should not be
ext ended.
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Since | have found in dealing with the Notice of

Contest in Docket No. KENT 80-212-R that a violation of
section 48.3 did not occur, the order of w thdrawal shoul d
be vacated and the Notice of Contest in Docket No. KENT
80-213-R shoul d be granted because there is no need to
extend the time for conpliance with a regul ation which
has not been vi ol at ed.

DOCKET NO KENT 80-222-D

The Conpl aint in Docket No. KENT 80-222-D cl ains that
Martin County Coal Corporation violated section
105(c) (1) of the Act by interfering with the inplied
right of the non-enpl oyee nminers' representative to
conme on mne property for the purpose of nonitoring the
training classes. In its notion for consolidation
filed on May 9, 1980, and which was granted by ny order
i ssued May 30, 1980, in this proceeding, the Counci
asked that its Conplaint in Docket No. KENT 80-222-D be
consolidated with the Notices of Contest in Docket Nos.
KENT 80-212-R and KENT 80-213-R because the issue of
Martin County Coal Corporation's refusal to all ow
monitoring is involved in the Conplaint as well as in
the Notices of Contest.

The Council's Conplaint will have to be denied to
the extent that it clainms an inplied right to nonitor
cl asses under section 48.3 because | have al ready found
that no such inplied right exists under that section of
the regul ations. The Conplaint, however, is based on
much broader allegations than inplied rights under
section 48.3. As shown in paragraph 9 on page 9 of the
Conpl aint and in the prayer for relief on pages 9 and
10, the Conplaint generally alleges illegal acts of
i nterference.

The inplied right to nmonitor training classes must
be found as a part of the purposes of the Act and its
provisions in general. One of the argunments nade by
the Council in this proceeding in contending that an
inplied right to nonitor exists under the Act has been
based on its reference to Franklin Phillips v. Interior
Board of M ne Operations Appeals, 500 F.2d 772 (D.C.
Cr. 1974), cert. denied, 420 U S. 938, in which the
court found that a miner nmay refuse to work in an area
he thinks is unsafe until such tine as the safety
matter is resolved. The Council argues that the right
not to work in an unsafe area is an inplied right
gl eaned fromthe general provisions of the Act and is
not a right which is specifically spelled out in the
Act .

Many people rely on the general preanble to the 1969
Act, which, as far as | know, has not been rescinded by
the 1977 amendnents. In paragraph (e) of that
preanbl e, the statenent appears to the effect that the



operators, with the
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assi stance of the mners, have the primary responsibility to
prevent the existence of unsafe and unheal t hful conditions
and practices in the mnes.

M. Fitch inpressed ne with his argunent today that
once a nminers' representative in chosen, he has a right
to act for the m ners whether he's an enpl oyee or
non- enpl oyee and that miners are doing their part to
enforce the safety and health provisions of the Act by
el ecting representatives to help them see that
i nprovenents in safety and health conditions in mnes
are made. One way for the mners to enhance safety is
to have their representatives attend training classes
to assure that the operators' training programis being
carried out in the classroons.

M. Galloway on behal f of the Council al so inpressed
me with an argunent this nmorning in which he said that if
it's conceded, as | think I nust concede, that the
Secretary could have drafted section 48.3 so as to
permt a miners' representative to participate in
nmonitoring training classes, then it nmust al so be
conceded that the Act contains within its purview an
inplied right for a mners' representative to nonitor
training classes. |If the Act does contain an inplied
right to nmonitor training classes, then, of course
that is all that's required to sustain the Council's
argunent that it does have such an inplied right under
the Act.

Section 115 of the Act deals with training prograns
and has been codified in the Federal Regul ati ons under Part
43. The first part of section 115, that is,
subparagraph (a)(1), is noteworthy in this proceedi ng
because, under that subparagraph, the training plan
whi ch the operator must submt to MSHA for approval
shall include instruction in the statutory rights of
mners and their representatives. The provision that
instruction be given as to the statutory rights of the
m ners' representative is a strong indication that the
m ners' representative should be present when that
instruction is given. | believe that subparagraph
(a) (1) provides strong support for finding that mners
representatives are intended to be given the right to
see what's being taught under the training program
Anot her provision that | think is significant in
considering this inplied right is in section 115(b),
whi ch indicates that training mght be given in sone
| ocation other than the mne site. | would assune that
if training is given at sone place other than the mne
site, that the operator would have difficulty in
objecting to a non-enpl oyee mners' representative
comng to that site to nonitor the training classes.

Additionally, section 115(c) refers to the fact
that miners will be given certificates to show t hat
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conpl eted certain kinds of instructions and those certificates
are supposed to be avail able for inspection at the nmine site.
There again, | would think that the mners' representatives,

i f enpl oyees or otherw se, should have the right to exan ne
those certificates of instruction upon conpletion of instruction

The Conmission itself has taken a |iberal view about
interpreting the Act and the regul ations. For exanple,
in Od Ben Coal Co., 1 FMBHRC 1954 (1979), the
Conmi ssion interpreted section 75.400 to require the
preventi on of accunul ation of conmbustible materials, as
opposed to the former Board's interpretation that
section 75.400 only required that accumul ati on of
conbustible materials be cleaned up within a reasonable
time after they had accunulated. |In that case, the
Conmi ssi on quoted UMM v. Kleppe, 562 F.2d 1260 (D.C
Cr. 1977), at page 1265, where the court stated that
"[s]hould a conflict develop between a statutory
interpretation that would pronote safety and an
interpretation that woul d serve anot her purpose at a
possi bl e conprom se to safety, the first should be
preferred.”

In Freeman Coal Mning Co. v. Interior Board of M ne
Qperations Appeals, 504 F.2d 741 (7th Gr. 1974), the
court upheld the fornmer Board' s opinion that existence
of 7,200 feet of coal dust constituted an inm nent
danger. The court noted that the 1969 Act, which has
been strengthened by the 1977 Act, is a renedi al
statute which should be liberally construed. That
| anguage was cited with approval by the court in
Marshall v. Kilgore, 478 F. Supp. 4 (E.D. Tenn. 1979),
in which the court ruled that a mne whose coal was
sold only in intrastate commerce for donestic
consunption was subject to the 1977 Act because of its
effect on interstate conmerce

My di scussion above | eads ne to find that non-enpl oyee
m ners' representatives do have an inplied right under
the Act to nonitor training classes.

As to the alleged violation of section 105(c) (1), the
pertinent part of that section provides:

No person shall discharge or in any nmanner
di scri m nate agai nst or cause to be di scharged or
cause discrimnation against or otherw se
interfere with the exercise of the statutory
rights of any miner, representative of miners or
applicant for enploynent in any coal or other nine
subject to this Act because %(3)5C of the
exerci se by such mner, representative of mners
or applicant for enploynment on behal f of hinself
or others of any statutory rights afforded by this
Act .
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One of the cases which I think supports a finding of
a violation of section 105(c)(1) in this proceeding is a
case entitled Local Union No. 1110, UMMA, and Robert L
Carney v. Consolidation Coal Co., 1 FMBHRC 338 (1979).
In that case, Carney was given three letters of reprinmand
and pl aced on probation for 1 year because of his union
activities. He had left his continuous-m ning machi ne and
had gone to conplain to other union officers and M5SHA
because he was asked to operate a continuous-m ni ng nachi ne
pendi ng recei pt of a known m xture of methane for checking
t he nmet hane nmonitor on the continuous-mn ni ng machi ne.
Carney was told that he could only make such conpl aints
and | eave the section when managenent approved. Carney
conti nued doi ng uni on work, because he was a safety
conmitteeman, w thout getting perm ssion to do so and
that resulted in other letters of reprimand.

The Conmission in that case affirned an administrative
| aw judge's holding that this restrictive policy was a
violation of Carney's rights. The Conmi ssion stated
that health and safety of mners made it necessary for
the union committeenan to do his work even though it
mght interfere with Consolidation's ability to control
production as it mght prefer on a given occasion. The
Conmi ssion said that Consolidation's policy would
inpede a miner's ability to contact the Secretary when
safety violations or dangers arise.

In this case, | think it is clear that when Martin
County Coal Corporation prevented the non-enpl oyee
m ners' representative fromcomng on the premses to
nmonitor the training classes, it was doing exactly what
t he Conmi ssion said couldn't be done in the Carney case
because Carney was trying to report violations to the
proper authorities at various times when it didn't suit
managenment for himto do so. The Conm ssion said that
the i nmportance of maintaining health and safety in the
m nes requires that the operator not interfere with the
m ners' representative when he is trying to acconplish
somet hing which will enhance safety. 1In this case, as
| have already indicated in the first part of ny
deci sion, when the Council's representative tries to go
on the prem ses to nonitor the classes and nake sure
that the training programis being conducted properly
so as really to teach the mners the things that are
required, he is sinply trying to carry out his
obligations as the mners' representative in seeing
that the training programis conpetent and is
acconpl i shing its purposes.

| amaware of Martin County's argunent in this case
to the effect that there nust be an additional effort to
bring the alleged violation of section 105(c)(1) within
t he purvi ew
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of a violation, but | think that when a mners' representative
seeks to exercise even an inplied statutory right that he is
automatically brought within the purview of section 105(c)(1)
when the conpany takes an action which specifically interferes
with the miners' representative in his effort to do an act that
he should be allowed to do in order to nake sure that health and
safety in the mines are going to be carried out in fact as well
as placed in a training program For the reasons | have
indicated, | find that a violation of section 105(c)(1) did
occur and that the Council is entitled to the relief sought
under section 105(c)(3) of the Act.

DOCKET NO KENT 80- 264

The Petition for Assessment of Civil Penalty filed in
Docket No. KENT 80-264 seeks to have a civil penalty
assessed for the violation of section 48.3 alleged in
Citation No. 706431. Since | have already found in
this decision that no violation of section 48.3
occurred, the order acconpanying this decision wll
dismss the Petition for Assessment of Civil Penalty in
Docket No. KENT 80-264.

VWHEREFORE, it is ordered:

(A) The Notice of Contest filed on March 31, 1980, by
Martin County Coal Corporation in Docket No. KENT 80-212-Ris
granted and Citation No. 706431 dated March 5, 1980, is vacated
for failure to show that a violation of 30 CF. R [48.3
occurred.

(B) The Notice of Contest filed on March 31, 1980, by
Martin County Coal Corporation in Docket No. KENT 80-213-Ris
granted and Order of Wthdrawal No. 706432 dated March 18, 1980,
i s vacated because no question as to the reasonabl eness of tine
to be given for conpliance existed in this instance in view of
the fact that underlying Ctation No. 706431 failed to show a
violation of a mandatory health or safety standard.

(C The Conmpl aint of Discharge, Discrimnation, or
Interference filed on April 10, 1980, in Docket No. KENT 80-222-D
by the Council of the Southern Muntains, Inc., is granted
because a violation of section 105(c)(1) of the Act existed.
Therefore, Martin County Coal Corporation is ordered:

(1) To cease and desist fromfurther acts of discrimnation
and intereference with the Council in its efforts to represent
the mners at the Corporation's mnes, including, but not limted
to, interference with the Council's sending representatives to
nmoni tor training classes given at the Corporation's nmne site or
el sewhere.

(2) To notify the Council, at l|east 2 days in advance, when
actual training classes are to be given, including providing the
Counci
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with the time and pl ace where the classes will be held and
specifying the length of tine which the classes are expected to
| ast .

(3) To reinmburse the Council for all attorneys' fees
and ot her expenses incurred in connection with the
filing and prosecution of the Conplaint in Docket No.
KENT 80-222-D or otherw se incurred as a direct result
of Martin County Coal Corporation's refusal to allow
the Council's representative to nonitor training
cl asses.

(D) The Petition for Assessnent of G vil Penalty filed June
18, 1980, in Docket No. KENT 80-264 by the Secretary of Labor
seeki ng assessnent of a civil penalty for an alleged violation of
30 CF.R 0[048.3, is dismssed because no violation of section
48. 3 has been proven.

(E) The civil penalty issues raised by the Petition for
Assessnment of Civil Penalty filed in Docket No. KENT 80-354,
seeki ng assessnent of a civil penalty for the violation of
section 105(c) (1) by Martin County Coal Corporation, are severed
fromthis consolidated proceeding and a deci sion regardi ng those
issues is deferred until such time as Martin County has filed an
answer to the Petition pursuant to 29 C F. R [J2700. 28.

(F) In order to evaluate the criterion of whether
respondent denonstrates a good faith effort to achieve rapid
conpliance with respect to the civil penalty issues referred to
i n paragraph (E) above, counsel for Martin County is requested to
provide me with a statenent by Cctober 10, 1980, as to whether
Martin County all owed the Council's representative access to the
mne site for the purpose of nmonitoring the training classes
whi ch are schedul ed to begin on Cctober 5, 1980.

SUPPLEMENTAL DEC!I SI ON

Foreword. In some prelimnary discussions with counsel for
the parties in this proceeding, | stated that | expected to
render a bench decision at the conclusion of the presentation of
evi dence. Counsel thereupon requested that they be permtted to
file prehearing briefs. Such briefs were filed by the parties on
August 15, 1980.

After | had indicated at the hearing that ny bench decision
supra, would rule in the Council's favor with respect to the
conplaint filed in Docket No. KENT 80-222-D, counsel for Martin
County Coal Corporation asked that he be permtted to file a
post hearing brief between the time that | received the transcri pt
of the hearing containing my bench decision and the tine of
i ssuance of the bench decision in final witten form | granted
that request at the hearing (Tr. 29) and provided that such
post hearing briefs should be submtted to me by Septenber 25,
1980. Posthearing briefs were tinely filed by the Council and
Martin County Coal Corporation. Counsel for MSHA did not file a
post hearing brief.



It should be noted that | agreed to issue ny decision by
Cct ober 3, 1980, because new training classes are scheduled to be
held by Martin County
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beginning with the first shift which reports for work at m dni ght
on Sunday, Cctober 5, 1980, and the Council wanted a ruling by ne
as to whether the Council's representative would be entitled
under ny decision to send a representative to nonitor the
training classes which are schedul ed to conmence on Cctober 5,
1980.

Consi derati on of Argunments in Council's Posthearing Brief

The Council's brief states that it still believes that
section 48.3 contains an inplied right for the Council's
representative to nonitor classes on behalf of the mners, but
its brief is devoted primarily to supporting the aspects of ny
bench deci si on which found that the Council has a right under the
Act to nonitor training classes. Inasnmuch as the Council's brief
primarily supports the hol di ngs which are contained in ny
decision, it is unnecessary for me to consider the argunents
contained in the Council's posthearing brief except for one issue
whi ch i s di scussed bel ow.

Award of Damages under Section 105(c)(3) of the Act. At
page 10 of the Council's brief, it is correctly stated that |
said at the hearing that I would not order Martin County Coal
Corporation to pay any danages to the Council unless the Counci
could cite some |legal support for its request for damages (Tr.
59). After reading the Council's argunments in support of its
request for danmages, it is obvious that | m sunderstood what the
Council nmeant in its conplaint when it asked for damages. |
understood the prayer for danages to be a request that | order
Martin County to pay punitive damages because, in other cases,
have had miners in discrimnation cases to ask for up to
$1, 000, 000 i n damages because of an alleged unl awful discharge.
The Council's brief shows that the Council neant by damages t hat
it wants to be reinbursed for approxi mately $500 i n expenses
(phone calls, travel, etc.,) which the Council incurred as a
direct result of Martin County's refusal to allowits
representative access to the mne site for the purpose of
nmoni toring training classes.

| have al ways considered that a conplainant in a
di scrimnation or interference case has a right to be conpensated
for all direct costs associated with the act of discrimnation or
i nterference. For exanple, in ny decision in Bernard Lyle dine
v. ltmann Coal Co., Docket No. HOPE 76-364, issued Decenber 21,
1977, | ordered the conpany to reinburse dine for expenses such
as phone calls, preparation of enploynment applications, etc., in
addition to rei nbursement for back pay and |legal fees. Wth
respect to the relief to be provided under section 105(c), Senate
Report No. 95-181, 95th Cong., 1st Sess., May 16, 1977, stated as
follows (p. 37):

It is the Cormittee's intention that the Secretary
propose, and that the Conmmi ssion require, all relief
that is necessary to make the conplai ning party whol e
and to renove the deleterious effects of the
di scrimnatory conduct including, but not limted to



reinstatement with full seniority rights, back-pay with
i nterest, and reconpense for any special danmages
sustained as a result of the discrimnation. The
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specified relief is only illustrative. Thus, for exanple,
where appropriate, the Comm ssion should i ssue broad cease
and desist orders and include requirenents for the posting
of notices by the operator

Par agraph (C) (3), page 16, supra, of the order acconpanying
nmy bench decision is intended to grant recovery of the type of
expenses for which the Council seeks reinbursenent inits
references to "damages" on pages 10 through 12 of its posthearing
brief.

Consi deration of Argunments in Martin County's Posthearing Brief

None of the arguments in Martin County's posthearing brief
persuades ne that | ought to change ny findings or rulings nade
in the bench decision which has been reproduced on pages 2 to 16,
supra. M reasons for rejecting Martin County's suppl enenta
argunents are set forth bel ow

The Right of a Non-Enpl oyee M ners' Representative To
Moni tor Training Classes. Pages 5 to 13 of Martin County's
posthearing brief are devoted to arguing that the Act contains no
specific provision that a non-enpl oyee mners' representative has
the right to nonitor training classes and that such a right
cannot be fairly inplied.

The first contention under the above argunment is that the
Act provides for mners' representatives to have three categories
of rights. Those rights are said to be given in sections 101(c),
103(f), and 111 of the Act which provide, in general, (1) that
the mners' representative may informthe appropriate authorities
about conditions affecting health and safety of the mners, (2)
that the mners' representative has a right to health and safety
i nformati on, such as m ne maps and records, which are deened
necessary for enforcenent purposes and prevention of work-rel ated
accidents, and (3) that the mners' representative is entitled to
acconpany a Federal inspector when he is conducting an
i nspection. Martin County follows up the foregoing recitation of
the rights given to the mners' representative by the Act with
the claimthat under the doctrine of ejusdem generis only those
rights of the same kind, class, or nature as those specifically
within a statute's coverage are to be inplicitly included
Martin County then concludes that the right of a mners
representative to attend training classes cannot be considered to
be of the sane nature as access to records and descriptions of
m nes.

| cannot agree with Martin County's conclusion that the
right of a miners' representative to attend training classes is
of a different category or type of right fromthe ones which
Martin County has described as being i nherent in sections 101
103, and 111 of the Act. Determ ning whether a conpany's
training classes are teaching the contents of the training
programis specifically related to assuring that the mners are
trained properly in the health and safety precautions which they
should followin the course of their enpl oynent.
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There is alnost no difference between a m ners' representative
being allowed to observe a training class and requiring that he
be allowed to acconpany an inspector who i s conducting a health
and safety inspection. The primary difference between
acconpanyi ng an i nspector under the provisions of section 103(f)
and attending a training class is that a mners' representative
is nmore likely to be able to conpare the adequacy of a conpany's
instructors to carry out the provisions of a training program
than a mners' representative may be conpetent to obtain rock
dust sanples or take air neasurenments or determnm ne whether a
ground wire conplies with the nandatory safety standards. Since
| believe that the right of a non-enployee mners' representative
to nonitor training classes is of the sane category as ot her
rights specifically granted by the Act, | find that there is no
merit to Martin County's first contention to the effect that the
Act does not give the mners' representative the right to nonitor
trai ning cl asses.

The second argument made by Martin County's posthearing
brief is a claimthat the finding in my bench decision that the
m ners' representative has an inplied right to nonitor classes is
i nval id because | nmade a rule of general applicability by the
adj udi cati ve process rather than through the rul emaki ng
provisions of the Act. Martin County's brief (p. 9) concedes that
the Suprenme Court held in NLRB v. Bell Aerospace Co., 416 U. S
267 (1974), that the Adm nistrative Procedure Act does not
precl ude enunci ati on and enforcenment of a retroactive standard by
an adjudi cative rather than a rul emaki ng proceedi ng, but argues
that the Suprene Court's holding in the Aerospace case that the
NLRB could do so was based on that Board's historic reliance on
adj udi cati ve proceedings to establish new principles. Al so
Martin County observes that the Supreme Court said that there
m ght be situations where the NLRB' s reliance on adjudication
woul d be an abuse of discretion or a violation of the Act there
i nvol ved (Brief, p. 10). Martin County conpletes its rul emaki ng
argunent by pointing out that the rul emaki ng provisions of the
1977 Act are very rigorous and require prelimnary procedures
whi ch are nmuch nore demandi ng than those prescribed by the
Admi ni strative Procedure Act, citing a | ong passage from Zei gl er
Coal Co. v. Kl eppe, 536 F.2d 398, 402-403 (D.C. Gr. 1976), which
descri bes the procedures which the Secretary of Labor is required
to follow in rul emaki ng proceedi ngs.

Martin County's argunents based on the rul emaki ng provisions
of the Act are m sapplied. Those rul emaki ng provisons apply to
the Secretary of Labor rather than to the Federal Mne Safety and
Heal t h Revi ew Commi ssion. The Comni ssion pointed out in Ad Ben
Coal Co., 1 FMSHRC 1480 (1979), that its powers in proceedi ngs
under the Act are broad in scope and that the Conm ssion has an
obligation to set a policy for enforcenent of the Act. Therefore,
Martin County's argunent that the NLRB can proceed by
adj udi cati on, whereas the Comm ssion cannot, is incorrect and
nmust be rejected.

Anot her argunent raised by Martin County's brief (pp. 13-16)
in support of its claimthat the Act contains no | anguage from



which it can be inplied that a non-enpl oyee mners'
representative can cone on Martin County's mine property to
nmoni tor training classes is an involved claimthat Martin
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County's property is so sacred that a non-enpl oyee can come on
the property only if the reason for his com ng on the property
can be satisfied by no other neans. Martin County argues that

t he non-enpl oyee miner's representative can find out fromtalking
to Martin County's enpl oyees whether the training classes are
faithfully carrying out the provisions of the training program
The representative, it is said, can make conplaints to MSHA on
the reports received fromthe nmners who attend the cl asses.

The Council's pretrial brief provided excellent reasons, as
set forth in ny bench decision at page 7, supra, for the need for
t he non-enpl oyee mners' representative to cone on Martin
County's property to nonitor the training classes. Moreover, as
| pointed out on page 8 of mny bench decision, supra, the
non- enpl oyee niners' representative should be allowed on the mne
property to check the reports of the mners so that any reports
given to the representative by the mners can be verified by the
representative before conplaints are made to MSHA. Verification
of miners' conplaints before reporting themto MSHA is benefi ci al
to Martin County because idle, false, or incorrect reports would
be el i m nat ed.

The Award to the Council of Attorney's Fees. Martin County's
post - hearing brief (pp. 16-19) argues that neither courts nor
adm ni strative agencies are free to require losing litigants to
pay the attorney's fees of successful litigants in the absence of
express statutory authorization. Mrtin County cites authorities
in support of the foregoing argunment and then faces up to the
fact that ny statenment at the hearing that my order in this case
woul d award attorney's fees to the Council is based on a statute
whi ch does authorize the Commission and its judges to award
attorney's fees to persons who have proved their cases under
section 105(c)(3) of the Act. Martin County then states that
even though section 105(c)(3) does provide for an award of
attorney's fees, that special circunstances may exi st which woul d
make an award of attorney's fees unjust. Martin County contends
that such special circunstances are present in this case because
this is a case of first inpression where Martin County proceeded
under a course of action which was based on a reasonabl e
interpretation of the Act. Martin County says that ny finding
that a non-enpl oyee mners' representative has a right to nonitor
training classes is concededly based on an inplied right under
the Act. Martin County argues that it was reasonably |led by the
Secretary's Interpretative Bulletin, 43 Fed. Reg. 17546,
published April 25, 1978, to believe that its conduct was
consistent with the Act and the regulations. Martin County
conpletes its argunment on the above point as follows (Brief, p.
19):

Normal |y where an award of attorney's fees is assessed
by statute, the party against whomit is assessed has
vi ol ated sone objective, concrete provision of which he
has notice of the consequences of violation. Here, the
Conmpany's reliance on the Departnment's own publi shed
statenments and the apparent |anguage of the statute
itself was reasonable. In these circunstances to



assess an award of attorney's fees agai nst the Company
woul d be to inpose an unjust penalty where no penalty
at all is warranted.
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There are a nunber of exhibits in this proceedi ng which show
that Martin County has been extremely recalcitrant in conplying with
any of the provisions of the Act or the regul ations insofar as
they pertain to allowing the mners' representative to
participate in the forrmulation of training plans. Exhibit B shows
that Martin County did not send a copy of its training programto
the m ners' representatve in conpliance with section 48. 3.
Exhi bit C shows that the Council tried to use the regul ations as
an excuse to ignore the mners' representative altogether and
Exhi bit D shows that Martin County failed to read the preanble to
the training regul ati ons which clearly showed that MSHA had not
refused to continue recogni zing the Council as the mners
representative at Martin County's mine. Exhibit E contains a
pai nst aki ng recitation of the uncooperative series of acts on the
part of Martin County's managerial staff in its obstinate and
continual refusal to allow the Council to performthe duties
which were clearly within its right as the mners' representative
at Martin County's mne.

Martin County's brief deals with ny finding of an inplied
right of a non-enployee mners' representative to nonitor
training classes as if it were a finding of a tremendously
burdensonme and demandi ng requirement which it could not possibly
have t hought coul d happen. The right to nonitor training classes
has no adverse inpact on Martin County because it has to do
al nrost nothing in response to the right. Martin County already
had the obligation under section 48.3 to prepare and file with
MSHA a training programfor MSHA's approval. Under section 48.3,
a copy of the proposed training programhas to be filed with the
Council which is the mners' non-enpl oyee representative. The
Council had a right to participate in discussions regarding the
trai ni ng program under section 48.3. The Council is entitled
under section 48.3 to be notified if the training programis
nodi fied by either Martin County or MSHA. Martin County is
required to teach the material which is described in its training
program Martin County mnust provide a roomin which the classes
can be taught and must ventilate and provide illum nation in such
room The instructors nust be conpetent and must be approved by
MSHA.  The requirenent that Martin County allow a non-enpl oyee
m ners' representative to nonitor the class requires Martin
County to do nothing which it was not already obligated to do by
section 48.3 other than to send the Council notification of the
time and place where the classes will be held.

VWiile it may cost Martin County 15 cents in postage to
notify the Council when training classes are to be held, Martin
County, in exchange for honoring that right, will be able to
di scontinue the practice of posting a guard at its mne in order
to prevent the Council's representative from having access to
m ne property for the purpose of nonitoring the classes.
Moreover, Martin County will no | onger have to be plagued wth
nuner ous phone calls fromthe Council's representative and the
Chief of MBHA's Training Center as they try to persuade Martin
County's officials to allow the non-enpl oyee mners
representative access to mne property to nonitor training
cl asses.



In view of the facts recited above, |I find that there is no
merit to Martin County's claimthat it reasonably refused to
allow the mners' representative to nonitor its training classes.
The Act was witten to inprove health
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and safety in the mnes. The likelihood that the Act would be
interpreted so as to deny a non-enpl oyee mners' representative
the right to nonitor training classes was renote and Martin
County's officials deliberately and know ngly took a cal cul ated
risk that they would be found to have viol ated section 105(c) (1)
when they continually and defiantly refused to allow the
Council's representative to nonitor the training classes.
Therefore, Martin County should be required to reinburse the
Council for all attorney's fees and all other expenses incurred
by the Council with respect to its efforts to be given access to
m ne property for the purpose of nonitoring training classes.

The ordering paragraphs at the end of ny bench decision
commenci ng on page 15, supra, are affirnmed.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)

~FOOTNOTE_ONE

1 Counsel for the Secretary of Labor filed on Septenber 12,
1980, in Docket No. KENT 80-354 a Petition for Assessment of
Cvil Penalty seeking assessnent of a civil penalty for the
viol ation of section 105(c) (1) which was found to have occurred
in the bench decision which is issued in final formas a part of
this decision. A copy of the Petition for Assessnment of G vil
Penalty in Docket No. KENT 80-354 was served by mail on Septenber
10, 1980, on counsel for respondent Martin County Coal
Cor poration and respondent has a period of 30 days under 29
C.F.R [2700.28 fromdate of service within which to file an
answer to the Petition. Since | promsed the parties to this
proceeding that I would issue ny final decision by Cctober 3,
1980, | shall defer assessing a civil penalty for the violation
of section 105(c)(1) until the tinme for filing an answer has
expired.



