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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Discrimnation
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 79-99-D
ON BEHALF OF:
ROBERT V. BEVI NS, CD 79-128
APPLI CANT
V.

UNI TED CASTLE COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Bar bara Krause Kaufmann, Esq., Ofice of the
Solicitor, U 'S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner Mchael L. Lowy,
Esq., Ford, Harrison, Sullivan, Lowy & Sykes,
Atl anta, Georgia, for Respondent

Bef or e: Judge Edwin S. Bernstein

Applicant alleges and Respondent denies that in discharging
Applicant fromits enploynment on April 25, 1979, Respondent
unl awful 'y di scrimnated agai nst Applicant for engaging in
actions protected by Section 105(c)(1) of the Federal M ne Safety
and Health Act of 1977 (the Act).

A hearing was held on January 22, 1980 in Bristol,
Tennessee. Applicant, Roger Jenkins, and Arnold D. Carico
testified for Applicant, and Mchael Forticq testified for
Respondent. Upon consideration of the evidence, the deneanor of
the witnesses, and the parties' posthearing briefs, | make the
foll owi ng findings of fact, conclusions of [aw, and order.
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FI NDI NGS OF FACT

Applicant, Robert V. Bevins, began his enploynent wth
United Castle Coal Conmpany in February 1979. He was enpl oyed as
a section foreman in a preparation crew whi ch worked the eveni ng
shift, from3:30 to 11 p.m The preparation crew prepared the
m ne for the production crew, which worked from7 a.m to 3 p.m
The preparation crew s duties included such tasks as cl eaning up
| oose coal, cleaning and rock dusting the belts, doing extra roof
bolting, and punping water. H's crew consisted of five men who
wor ked inside the mne, and one who worked outside. Carl
Fogarty, the mne's general foreman, was Applicant's inmediate
supervisor. M. Fogarty in turn was supervised by Jack Tiltson
the m ne's general superintendent.

On March 16, 1979, an MSHA inspector issued Citation No
0679915 to Respondent, which described the follow ng all eged
viol ation:

The approved ventilation system and met hane and dust
control plan was not conplied with in that
approxi mately 20 per manent stoppings erected between
i ntake and belt entries or returns and belt entry has
substanti al openings or were constructed partially of
wood or both. The approved plan requires that the
st oppi ngs be constructed of inconbustible material and
constructed with sufficient strength to serve the
pur pose intended. Approxi mately 24,000 cubic feet of
air of the 56,000 cubic feet. The permanent stopping
lines in question were not repaired in a substantial or
i nconmbusti bl e manner in that holes present in the
stopping lines were covered by such materials as wood,
paper and plastic line brattice and were then covered

by a stopping seal ant product. The holes were 8" X
18" in size and existed in the return stopping line
between the portal and a point approximately 600 feet
i nby.

The MSHA inspector established April 5, 1979, as the date
for abatenment of this condition. This abatenent period was
subsequently extended to April 24, 1979.
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On March 26, 1979, a rock fall occurred in the mne which caused
production to stop until the condition was corrected. Production
resumed on April 16, 1979. Applicant testified that he believed
that he was di scharged on April 25, 1979 because he did not work
fast enough in cleaning up the rock fall. He stated that he could
not work any faster wi thout jeopardizing the safety of hinself
and his men. Therefore, he contended that he was entitled to the
protection of Section 105(c)(1) of the Act. Applicant offered no
evi dence that he ever filed a safety or health conmplaint with
ei ther MSHA or his supervisors. His contention of discrimnatory
di scharge was based upon one conversation between M. Tiltson and
hi nsel f and the fact that he was |ater discharged.

Applicant testified that in the beginning of April 1979,
about one week after the rock fall occurred and three weeks
before his discharge, M. Tiltson told himthat he was very
unhappy with the progress of Applicant's crew in cleaning up the

rock fall, and that unless there was better progress, M. Tiltson
woul d di scharge Applicant. M. Tiltson told Applicant that as
far as Applicant's crew was concerned, "the tail is wagging the

dog, " meani ng that Applicant was having difficulty supervising
the crew and that the nen were doing as they pleased. Applicant
di sagreed, and told M. Tiltson that he could not work faster
because of the hazardous conditions involved, and that the work
had to be performed with extreme caution. Applicant testified
that this was the only tinme that M. Tiltson or any one of
Respondent's officials threatened to fire him On Thursday,
April 12, 1979, Applicant sustained an injury on the job. He
wor ked the next day and Monday through Thursday, April 19, the
following week. On April 19, Applicant was
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directed to repair the stoppings which were the subject of the
MSHA citation quoted above. He worked at the mne's face area
with two of his nen, and left three other nen to repair the
stoppings in an area about three-quarters of a mle fromthe
face. He was told that the three nmen repaired the stoppings, but
he did not examine their work. At the end of the shift, he filed
a witten daily report with his supervisor which stated in part:
"Worked on repairing stoppings fromportal with 3 nen. Repaired
stoppings fromportal down to where last rock fall was. Took 2
men and went to section. Scooped sunp hole in No. 1. * * *"

On April 20, 1979, Applicant visited a doctor concerning his
injury and, on orders of the doctor, did not return to work that
nont h.

On April 25, 1979, Applicant met with M. Tiltson. The
superintendent told Applicant, "I decided yesterday that | would
just let you go." Applicant did not ask M. Tiltson why he was
bei ng di scharged and M. Tiltson did not el aborate.

Roger Jenkins, a United Castle Coal Conpany enpl oyee
testified that at the request of M. Tiltson, he observed
Applicant cleaning up the roof fall in March 1979 and felt that
the crew was working fast enough. He stated that this work had
to be performed slowly because the miners work under unsupported
roof at all tines.

Arnold D. Carico, an MSHA inspector, stated that although he
did not issue the original citation in connection with
Respondent' s defective stoppings, he visited Respondent's m ne on
April 24, 1979 because renedi al
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action was supposed to be conpleted by that date. He stated that
MSHA had found 20 of a total of 40 or 50 stoppings in
Respondent's nine to be deficient. On April 24, M. Carico was
told by Respondent that the condition had been abated but when he
i nspected three of the first 10 or 12 stoppi ngs goi ng down into
the mne fromthe portal or entrance, he found that the condition
had not been abated, and therefore he issued a withdrawal order
pursuant to Section 104(b) of the Act. The Order was term nated
two days later, on April 26.

Respondent's president, Mchael Forticq, stated that he
visited the mne on April 24, 1979, and met with M. Carico after
the MSHA inspector had conpleted his inspection. M. Carico told
M. Forticq that the repair work on the stoppings was so poorly
done as not to constitute a good faith effort to abate the
violation. Upon inspecting the stoppings hinmself the follow ng
day, M. Forticq found pieces of cardboard, wood, and ot her
conbustible materials stuffed into the stoppings. He agreed with
the inspector that the corrective work was so carel essly
performed that the issuance of the w thdrawal order was
appropriate. He also stated that he was very upset about this.
M. Forticq testified that he had attenpted to build a good
relationship with MSHA, and that he was very hurt that this
situation had arisen. After speaking with the MSHA i nspector on
April 24, M. Forticq told M. Tiltson, the m ne superintendent,
that this was serious enough to warrant the discharge of the
person responsible. It should be noted that at the tine, M.
Tiltson's job was in serious jeopardy, and he knew t hat he was
al so under consideration for possible discharge. M. Forticq
testified that following their conversation, M. Tiltson
determ ned that Applicant
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was responsi ble for doing the work on the stoppings, and M.
Tiltson discharged Applicant the next day. M. Forticqg further
testified that M. Tiltson was discharged in the end of May or
early June after having been given a few weeks prior notice. Carl
Fogarty, the mne's general foreman and Applicant's imediate
supervi sor, was al so discharged because of "his apparent |ack of
concern for regulations and | ack of diligence in seeing that they
were properly adhered to."

CONCLUDI NG FI NDI NGS AND CONCLUSI ONS OF LAW

For Applicant to prevail in this action, he nust show that
his safety-related actions constituted "protected activity." This
concept has received considerable attention fromthe courts under
both the 1969 and 1977 M ne Acts. The leading case is Phillips
v. Interior Board of M ne Operations Appeals, 500 F.2d 772 (D.C
Cr. 1974), cert. denied, 420 U S. 938 (1975). There, the Court
held that the plaintiff's notification to his foreman of possible
dangers was an "essential prelimnary stage" of those actions
which bring the protection of the Act into play. Id. at 779.

This view, in the Court's opinion, represented a conprom se
bet ween two extremes which the parties had urged upon it:

We do not think that nerely because a di scharge
originates in a disagreenent between a forenan and
m ner that the Mne Safety Act is automatically brought
into play. Nor do we adopt the other extrenme, take the
bare words of the statute with their nost limted
interpretation, and hold that before a mner's safety
conplaint is accorded the protection of the Safety Act
the coal mner nmust have instituted a formal proceedi ng
with the Secretary of Interior or his representative.
Rat her, we | ook to: the overall renedial purpose of
the statute * * *; the practicalities of the
situation in which government, managenent, and m ner
operate; and particularly to the procedure inplenenting
the statute actually in effect at the * * * mne
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The issue to be determned is whether Applicant's action in any
of the incidents crossed the line froma "disagreenent” to
"notification * * * of possible dangers * * *."

Applicant's claimthat he was discrimnated agai nst pursuant
to Section 105(c) (1) of the Act rests upon a conversation wth
M. Tiltson in which the superintendent conpl ai ned that Applicant
was not proceedi ng qui ckly enough in cleaning up a roof fall
Applicant contends that M. Tiltson's conplaint was an attenpt to
pressure himto proceed in a manner which he considered to be
hazardous. There is no evidence that Applicant nmade any safety
conplaint to MSHA or to any other official. Applicant nerely
justified his slow progress in terns of his proceedi ng safely.

On the other hand, Respondent contends that Applicant was
di scharged because his crew repaired defective stoppi ngs which
were the subject of an MBHA citation in such a carel ess and
faulty manner as to cause MSHA to issue a withdrawal order at the
m ne. Respondent thus asserts that it discharged Applicant
because Applicant failed to do his job properly, and that this
had nothing to do with a safety or health conplaint. The
testinmony of M. Forticgq, M. Carico, and of Applicant hinself
support Respondent's interpretation. Applicant was responsible
for correcting defective stoppings. The nmen on his crewdid a
poor job, apparently unknown to Applicant since he did not
exam ne the work. Applicant neverthel ess reported that the work
was done properly. As a result, M. Carico was told that the
wor k had been done properly, and was surprised to find that the
work was totally unsatisfactory. M. Carico's testinony
substantiates the fact that the work was done poorly. | believe
M. Forticq' s testinony that
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he was furious about the incident and that he directed M.
Tiltson to discharge the person responsible. M. Tiltson, whose
job was also in jeopardy and who was subsequently di scharged

hi nsel f, needed to find a responsi ble person and di scharge him
Since Applicant's crew had perforned the work, Applicant was held
responsi ble for an incident which had resulted in a closure of
the mne for two days. It seens clear to me that this incident
was the cause of Applicant's discharge.

ORDER
The conpl aint of discrimnation DISM SSED. The Solicitor's

nmotion to assess a civil penalty is DEN ED.

Edwin S. Bernstein
Admi ni strative Law Judge



