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Statement of the Proceedi ngs

These consol i dated proceedi ngs concern contests filed by
United States Steel Corporation (contestant) challenging the
propriety and legality of a section 104(a) citation and a 104(b)
wi t hdrawal order issued by MSHA M ne inspector David L. Pack
pursuant to the Federal M ne Safety and Health Act of 1977.
Respondent filed tinmely answers in the proceedi ngs, and pursuant
to notice, a hearing was held in Charleston, Wst Virginia, on
January 8, 1980, and the parties appeared and parti ci pated
t herei n. Posthearing proposed findings and concl usions, wth
supporting argunments, were filed by the parties and | have
consi dered the argunents presented in the course of these
deci si ons.

| ssues Present ed

1. Wiether the conditions cited in the citation constitute
a violation of cited standard 30 CF. R [075.400, and if so, is
the violation significant and substantial as alleged by the
i nspector?
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2. Was the tine fixed for abatenment of the conditions cited
reasonable, and if so, was the issuance of the order proper?

Addi tional issues raised by the parties are discussed in the
course of these deci sions.

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, effective March 9, 1978, 30 U S.C. 00801 et seq

2. Section 104(a) of the Act provides as follows:

If, upon inspection or investigation, the Secretary or
his authorized representative believes that an operator
of a coal or other mne subject to this Act has
violated this Act, or any nandatory health or safety
standard, rule, order, or regulation pronul gated
pursuant to this Act, he shall, with reasonable
pronmpt ness, issue a citation to the operator. Each
citation shall be in witing and shall describe with
particularity the nature of the violation, including a
reference to the provision of the Act, standard, rule,
regul ation, or order alleged to have been violated. In
addition, the citation shall fix a reasonable tinme for
t he abatenent of the violation. The requirenent for
the i ssuance of a violation with reasonabl e pronptness
shall not be a jurisdictional prerequisite to the
enf orcenent of any provision of this Act.

3. Section 104(b) of the Act provides as follows:

If, upon any follow up inspection of a coal or other
m ne, an authorized representative of the Secretary
finds (1) that a violation described in a citation
i ssue pursuant to subsection (a) has not been totally
abated within the period of tine as originally fixed
therein or as subsequently extended, and (2) that the
period of tine for the abatenent should not be further
extended, he shall determ ne the extent of the area
affected by the violation and shall pronptly issue an
order requiring the operator of such mine or his agent
to imedi ately cause all persons, except those persons
referred to in subsection (c), to be withdrawn from
and to be prohibited fromentering, such area until an
aut hori zed representati ve of the Secretary determ nes
that such violation has been abat ed.

4. Section 104(d) provides in pertinent part as follows:

I f, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that
there has been a violation of any mandatory health or
safety standard, and if he also finds that, while the
condi tions created
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by such violation do not cause inmm nent danger, such
violation is of such nature as could significantly and
substantially contribute to the cause and effect of a coa
or other mne safety or health hazard, and if he finds such
violation to be caused by an unwarrantable failure of such
operator to conply with such mandatory health or safety
standards, he shall include such finding in any citation
given to the operator under this Act. * * *

Di scussi on

Section 104(a) Ctation No. 0657116, issued COctober 3, 1979,
citing a violation of 30 C F.R [75.400, states as foll ows:
"Fl oat coal dust was permitted to accunul ate al ong the South
Mai ns not her belt and crosscuts left and right starting at the
belt conveyor drive and extending in by the stopping No. 69, a
di stance of approximtely 2800 lineal feet."

The inspector fixed the abatenent time as 8 a.m, Cctober 4,
1979,

Section 104(b) Wthdrawal Order No. 0657117, issued at 10
a.m, Cctober 4, 1979, states as foll ows:

It is the opinion of the witer that not enough effort
and attention has been given to inerting the float coa
dust which was permtted to accunul ate al ong the South
Mains nother belt in that no attention or work had been
done (rock dusting) fromthe belt conveyor drive to No.
40 st oppi ng.

The inspector ordered wi thdrawal fromthe South Miins nother
belt fromthe belt conveyor drive inby.

Testinmony and Evi dence Adduced by the Parties
Respondent' s Testi nony

MSHA i nspector David L. Pack testified as to his m ning
background and experience, and he described the mne in question
as a large bitum nous coal mne which |iberates a great anmpunt of
met hane gas. The mi ne enpl oys approximately 650 to 700 m ners,
has five shafts and 11 sections, and the m ning hei ght ranges
fromd42 to 60 inches (Tr. 4-10). He confirned that he issued
Citation No. 657116 on October 3, 1979, citing a violation of 30
C.F.R 075.400 after wal king the area described in the
citation and observing that 90 percent of it was blanketed with
float coal dust. He | ooked into every crosscut, and while he did
not measure the accunul ations, he estimted the depth as between
a 32nd to a 64th of an inch, and he described the float coal as a
"thin sheet.” He believed the accunul ati ons of float coal cane
fromthe belt dunping points on the section, and indicated that
the float coal is put in suspension at these points as the coa
is moved and dunped fromfeeder belt to feeder belt. The extent
of the accunulations is indicated on the citation as 2,800 |inea
feet, and he conmputed this distance
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by reference to a mne nap kept on the surface, and he used a
scale of 100 feet to an inch and did not actually neasure the

di stance underground. The width of the accumul ati ons extended
fromrib torib in the 20-foot entries. The accumul ati ons of
float coal dust he observed were black in color, but he did
observe some rock dust, and he considered the accumnul ations to be
conbustifle material because float coal dust is conbustible and
hi ghly explosive when it is deposited over a large area (Tr.

10- 14).

I nspector Pack testified that he considered the conditions
cited to be a significant and substantial violation and that he
considered all of the circunstances which were present in making
that finding. He considered the area involved, possible ignition
sources, the thickness of the accunulations, the time that they
were | eft unattended, and the tinme required for abatenent. Sonme
of the area within the 2,800 feet was danp in about three
locations and if the accunul ations were confined to those areas
the gravity would not be as great as the accunulations in dry
areas. However, in this case, the accunul ati ons were deposited on
all surface areas, such as belt ropes and structures. The
equi prent in use was nonperm ssi ble, and perm ssible equipnent is
not required. The belt conveyor notors, transfornmers, and various
el ectrical and power cables would "interrelate” with the fl oat
coal dust. Mners pass through the area, and one individua
wal ks the belt daily while others may be stationed at the belt
di scharge points. The m ne operates three shifts a day, 5 days a
week, and one shift is a maintenance shift. The area in question
is not preshifted. (Tr. 14-17).

I nspector Pack stated that he issued the citation at 12:15
p.m, on Cctober 3, 1979, and fixed the abatenment tine as 8 a. m,
the next norning. In fixing the abatenment tine, he took into
consi deration the area involved, the availability of rock-dusting
materials, the work involved, and the avail abl e manpower required
to do the job. The respondent has the option of rock dusting by
hand or machine, and while the mine has a "fantastic rock dust
machi ne, " the respondent chose to rock dust by hand (Tr. 18).

I nspector Pack testified that float coal dust does not
present an ignition problemunless it is suspended in the upper
at nosphere fromthe nmne floor. He determ ned that the
accunul ati ons did not present an inmm nent danger and he did so on
the basis of the fact that the mne is very well kept and there
is a good ventilation which adequately takes care of the
i berated nmet hane. The areas where he found the accunulations in
guestion is by no nmeans typical of the No. 50 Mne. He believed
that 20 hours was adequate tine within which to hand-rock dust
the area cited (Tr. 35). Regarding any "interrelation" between
nmet hane and float coal dust, he indicated that a "potential" for
an expl osion existed, but also stated that "[t]his is not to

say that this is the case here, which it was not." He expl ai ned
that the ventilation was adequate and woul d reduce any met hane
present down to "the tenths of percent.” |If an ignition were to

occur, it would pick up the deposited float coal dust fromthe
surface areas in the entry, and the m ne has experienced prior



ignitions (Tr. 18-21).
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I nspect or Pack confirned that he issued Wthdrawal O der No.
657117 on COctober 4, 1979, and that he first issued it verbally
to safety inspector Gover Roland at 10 a.m, and |ater reduced
it to witing. He decided to issue the order after finding that
the rock dusting had not been conpleted, and he was informed by
the belt foreman that five men were used to rock dust on one
shift, and the prior second shift worked four men. The foreman
advi sed himthat enough nmen were not avail abl e because he had to
send some of his crew to other mne areas where coal production
was taking place. M. Pack indicated that had the 10 or 12 nen
who were inby the area on the section producing coal been
utilized to rock dust to abate the conditions cited, he would not
have issued the withdrawal order. No explanation was offered as
to why the nen had to be sent to another mne area and he did not
ask. Approximately half of the cited area had been rock dusted
at the tine he issued the order, and he observed four nen worKking
on abatement. There was no doubt in his mnd that the area cited
coul d have been rock dusted and abatenent achi eved w thin the
time fixed (Tr. 22-25). Abatenent was finally achieved by 1:30
p.m, and he renmai ned on the scene whil e abatenent was going on
(Tr. 26). Although the men were sent to another nmine area to
produce coal, when the general mne foreman heard about the
wi t hdrawal order, he pronptly sent them back to work on abating
the cited conditions, and 10 to 12 nen were put to work on the
abatement (Tr. 27).

I nspect or Pack described the procedures used for
hand-dusting the mne. Bags of rock dust are unl oaded at the
mandoor stoppi ngs adjacent to the belt entry, hand-carried into
the belt entry, and then transported on the belt to the areas
where needed and of f-1 oaded at those points (Tr. 28). He did not
bel i eve that using nine men over two shifts to achi eve abat enment
was an adequate effort to abate the accunul ations, particularly
when coal was being mined at the tinme the order issued. M ne
managenent of fered no expl anation as to why abatenent had not
been achi eved earlier and no one protested the tine fixed for
abatement (Tr. 29-30). The area cited was not an active working
section, but it was an "active workings" (Tr. 31).

On cross-exam nation, Inspector Pack confirned that mne
managenent is usually very cooperative in abating citations. He
observed that rock dusting had been acconplished in the areas in
the past and that in all probability this had been done nmany
ti mes. However, he had no idea when it was | ast rock dusted prior
to his inspection. The cited area was clean of any |oose coa
and all that was required was the rock dusting in order to cover
t he bl anket of float coal dust. He confirned that he used a map
| ocated on the surface and a scale on the map to determ ne the
extent of the area cited, but he had no idea how many stoppings
or crosscuts were involved, but he did walk the area fromthe
drive pulley to the other end. He indicated that there were
approximately 60 to 70 crosscuts in the area cited, and that when
he fixed the abatenment tinme he took into consideration these
crosscut areas (Tr. 31-35).

I nspector Pack indicated that while the area cited was not a



"high risk"™ area, he nonethel ess considered the violation to be
"significant and substantial" because the layer of float coal
dust presented a potential for
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it to becone suspended and ignition sources were present. In
addition, he considered the fact that the accunul ations were
there for some time because they were bl ack, but he had no way of
determ ning precisely how | ong the accumnul ati ons were present.
Regarding the prior ignition, it was not in the area which he
cited, but rather, in the face area and no one was hurt.

Further, he was not aware of any of the details of other nine
ignitions, and indicated there were "not many." In addition to
the citation in question, he also issued another float coal dust
citation covering area inby the South Mains section belt conveyor
drive (Tr. 36-40).

I nspect or Pack stated that 50-pound bags of rock dust are
stored in a surface supply area and transported into the mne on
flat cars, and he described the procedures for making it
avai l able on the section. At the tinme the citation issued, he
did not go to all 11 sections of the mine, had no idea of any
operational problenms, did not know whether the rock-dusting
machi ne was operative, and he did not ask. He contenpl ated that
rock dusting would be achi eved by hand rather than by the machi ne
(Tr. 40-43). He wal ked to the point where rock dusting had begun
fromthe No. 69 stopping before issuing his order and a cl osure
sign was hung at the belt conveyor drive. He did not wal k the
entire belt length fromthe drive to the tail piece before issuing
the closure order (Tr. 46-47). Less than half of the belt had
been dusted, and he spoke with Belt Foreman Bi shop and M. Rol and
about the situation. M. Pack did not know whether coal had been
produced on the second shift, but speculated that it was. The
third shift was a mai ntenance shift, and his concern was over the
fact that the first shift at 8 a.m, on Cctober 4, was used for
production rather than rock dusting (Tr. 50-51).

On redirect, Inspector Pack testified that the belts in the
areas cited were equi pped with water sprays and that the sprays
are intended to keep the dust down. The float coal dust was
present on the surface areas of the belt conponents, and the
normal procedure in the mne to take care of the problemis to
rock dust. He estimated it would take four persons 15 to 16
hours to rock dust 2,800 feet (Tr. 53).

In response to bench questions, Inspector Pack testified
that while he could have cited the sane belt for insufficient
rock dusting, he did not do so because he could not accurately
sanple float coal dust. He determ ned the existence of float
coal dust by picking it up and observing the air currents
carrying it away, and when he brushed it, it was placed in
suspension. He indicated that he wal ked the entire 2,800 feet of
belt before issuing the citation and his observati ons concerning
the existence of float coal dust indicated a consistent black
area along the entire 2,800 feet. M. Roland was with himand
expressed no di sagreenment with his observations. M. Pack nade
one net hane check at the belt conveyor drive and it was |ess than
one-tenth of 1 percent. Under the mne cleanup plan, the areas
in question are cleaned on an "as needed" basis, but the belt
must be wal ked every shift by a belt exam ner who must record his
observations, including violations, in a book kept on the



surface. He did not review the books before citing the
conditions on Cctober 3. Although M. Roland expressed surprise

at the extent of the accunul ati ons of float coal dust, he offered
no expl anati on.
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M. Pack did not know for a fact that coal had been produced for
the two production shifts subsequent to the issuance of the
citation, and since M. Roland expressed no di sagreement with the
tinme that he fixed for abatenent, he assuned that the tinme was
sufficient. Prior to issuing the order, he was told that sone of
the men were doi ng other work and he concl uded that managenent
was not putting enough effort into abating the conditions, but
once the order issued they did, and the order "increased the
nmoverent™ in this regard. None of the float coal dust was heavy
enough to sanple with a sieve, and he specul ated that the
accunul ati ons were caused by an inoperative belt spray system

whi ch may have been down for sone time. However, he checked the
wat er sprays and since he found them working properly, he could
only specul ate that they were down and then repaired. He
confirmed that the accunul ati ons he found were unusual and that
the m ne does not normally have fl oat coal dust problens (Tr.
54-73).

Contestant's Testi nmony

G over C. Roland, health and safety engineer, U S. Stee
Corporation, testified that he acconpani ed I nspector Pack during
his inspection on Cctober 3, and he identified a m ne nmap and
i ndi cated thereon the area inspected on that day (Exh. A-1). He
i ndi cated that he wal ked the entire area, which included the
not her belt at the South Mains section, and the South Mins
section belt. The distance between the nother belt drive at the
No. 7 stopping and the tail pulley at the No. 72 stopping, as
shown on the map is 5,800 feet. At the tine the citation issued
on Cctober 3, the belt was not running because the belt conveyor
not her belt bull gear was being repaired. After the citation
i ssued, the section crew began dusting on the South Miins section
belt, and the fact that the belt was down for repairs affected
the transportation of rock dust since it would have to be
hand-carried down the belt fromthe No. 7 stopping, but if it
were brought in at the No. 72 stopping, it could be transported
by the belt. The first shift after the citation issued rock
dusted about 550 feet of the South Mains belt and nothing was
done to bring rock dust to the area during that shift. On the
second shift, it took 5 hours to repair the bull gear, and after
the belt was able to run, eight nen were assigned to the belt;
four for rock dusting, two carrying rock dust, and two were
delivering the rock dust to the section or the belt. Four flats
of rock dust, or approximately 1,920 bags of rock dust, were
delivered to the section (Tr. 75-80).

On voir dire, M. Roland indicated that he was not present
during the abatenment efforts on the first two shifts after the
citation issued, but that the belt foreman advised himof these
efforts and he is required to docunment those efforts in the belt
book. He did, however, go back to the area with Inspector Pack
after he returned and before he issued his order on Cctober 4,
and he observed the area which had been rock dusted (Tr. 80-82).

M. Roland indicated that the citation was issued hal fway
into the first shift on October 3, and since men were working on



the belt it would not have been practical to reassign themto
abat ement work since not very nuch could be done before the rock
dust was actually delivered to the area. The
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second shift had rock dusted fromNo. 73 stopping to the No. 59
stopping. The third shift had seven nen working, and three
additional nmen were sent in to help distribute some of the rock
dust. One of themgot sick and left the section, and the other
two were called out to repair another belt. The third shift
dusted from stopping No. 59 to stopping No. 40. During the first
shift on Cctober 4, four men were in the general area rock
dusting, and two nore were reportedly comng to the section. He
confirmed the fact that Inspector Pack had spoken with Shift
Foreman Rose about the situation at the South Mins nother belt
on Cctober 4. M. Pack subsequently informed himthat he was
shutting the belt down because not enough work had been done to
abate the conditions cited, and M. Pack discussed the matter
underground with the belt foreman and the m ne superintendent
(Tr. 83-86).

M. Roland reiterated that the belt distance fromthe
conveyor to the junction point is 5,800 feet, but that M. Pack
did not nmention the fact that he had underestinmated the belt
di stance. M. Roland testified further that he went back to the
area on Cctober 4 and took three dust sanples fromthe mne
floor, and the sanples were taken before the area was rock
dusted. He sent themto the |laboratory for analysis and the
results indicated the inconbustible anmount of rock dust materials
present and the noisture content. The test results indicated 80
percent inconmbustibility before the area was re-rock dusted (Exh.
A-2; Tr. 89-90). At the time the citation issued, M. Roland did
not believe the conditions cited presented a high probability of
serious injuries, and he did not recall that the inspector nade
any inquiry as to what nmethod would be used to rock dust. The
rock-dusting machi ne coul d not have been used on Cctober 3 or 4,
because it was down for mmintenance (Tr. 91). In addition to the
5,800 feet of belt line required to be rock dusted, an additiona
3,780 feet of crosscuts had to be covered, and this nmade a tota
of 9,580 feet of area that required to be rock dusted in order to
achi eve abatenment (Tr. 92).

On cross-exam nation, M. Roland testified that on previous
occasi ons when citations were issued to himby M. Pack, they
di scussed the ampunt of time required to achi eved abatenent.
Al t hough he knew at the tine the citation in question was issued
that the belt bull gear was down for naintenance and needed to be
repl aced, he did not discuss that fact with M. Pack, even after
M. Pack fixed the abatement tine as 8 a.m, the next norning.
M. Roland indicated further that he believed that the abatenent
time initially fixed by M. Pack was adequate and that abatenent
could have been achieved within that time frame. |In explanation
as to why only 50 percent of the area had been rock dusted when
M. Pack returned on Cctober 4, when it only took 3-1/2 hours to
conplete the remaining 50 percent, M. Roland stated that it took
sonme time to deliver the rock dust during the second and third
shifts, and additional help was obtained fromthe day shift to
conpl ete the rock dusting (Tr. 94).

M. Roland testified that he observed the area described by
I nspect or Pack as "black,"” could offer no explanation as to why



it was bl ack, and indicated that this was not a commbpn
occurrence. He indicated further that he made no inquiries as to
what caused the black conditions on the belt, and
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he did not know when the area had been previously rock dusted
(Tr. 94, 97). He was not aware of any witten rock-dusting
program for the cited belt areas, and the repl acenent of a belt
bull gear is not a common occurrence (Tr. 98). He indicated that
rock dust is transported to the belt areas in question by
track-nounted flatcars and then hand-carried to the belt itself
for a distance of some 90 feet through the stoppings. Scoops
cannot be used to transport the rock dust because the area is
confined and the belts are isolated, and he is not aware of any
ot her equi pmrent whi ch could be used to transport the rock dust to
the area (Tr. 99-100). Although there is nmethane in the mne

the ventilation is maintained so that there i s no nethane probl em
(Tr. 100).

M. Roland stated that it was his opinion that |nspector
Pack shoul d not have issued a wthdrawal order because nen were
wor ki ng to achi eve abatenent during the second and third shifts
subsequent to the issuance of the citation, and during the first
shift the next day. He confirmed the fact that he said nothing
to M. Pack about the belt being down on October 3, nor did he
di scuss the matter with himwhen he verbally advised himthat he
was issuing the order. M. Roland adnmitted that he was surprised
that nore work had not been done to achi eve abatenment prior to
t he i ssuance of the order (Tr. 101-102).

In response to bench questions, M. Roland stated that he
could not explain why the inspector indicated on the citation
that the distance required to be rock dusted was 2,800, when in
fact it was 5,800 feet, and he did not ask the inspector about
it. He also testified that he and the inspector wal ked the
entire distance described in the citation, fromthe belt conveyor
drive inby to stopping No. 69, and he did not dispute the
i nspector's findings with respect to the existence of the fl oat
coal dust as described in the citation (Tr. 108-109). At the
tinme the citation issued, the belt was down, and it was down
during the subsequent shift (Tr. 110). The other dust citation
for the section belt was issued during the sane inspection, and
wor k was begun to abate that citation first, and then continued
to abate the citation at issue here (Tr. 112). He could offer no
expl anation as to how such an extensive area could accumnul ate so
much fl oat coal dust w thout being detected earlier (Tr. 114).

John Bodner, general mine foreman, testified that he first
| ear ned about the order being issued by M. Pack while conducting
a safety neeting on the mne surface on Cctober 4. He left the
nmeeti ng, and acconpani ed by the m ne superintendent and the belt
foreman, they proceeded to the area underground. VWhile wal king
the area, he stirred up the mne dust on the floor and observed
rock dust as well as the "blackness.” He did not consider the
area to be a "high probability of serious injury." He observed
m ne personnel rock dusting, met M. Pack at the No. 73 stopping,
and di scussed the situation with him and the belt did not nove
while he was there (Tr. 115-119).

On cross-exam nation, M. Bodner stated that he discussed
the fact that there was danpness in the area, including a water



hol e along the belt line, and that he advised M. Pack that he
did not believe the conditions were
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"that bad," but that M. Pack had already nmade up his mnd to

i ssue the order (Tr. 120). Although conceding that there were
quite a few bl ack spots, M. Bodner stated there was also "a | ot
of white showi ng" (Tr. 121).

In response to bench questions, M. Bodner stated that the
conversation with M. Pack underground took place after he had
cl osed the belt down, and that he (Bodner) was aware of the fact
that M. Pack had issued the citation the day before, but did not
di scuss the citation with him (Tr. 124-125). M. Bodner
i ndicated further that he was not aware of the belt bull gear
problemuntil the day the order issued, and he conceded that on
prior occasions |Inspector Pack has extended the time for
abatement of citations he has issued (Tr. 126).

I nspect or Pack was called in rebuttal, and he expl ai ned the
ci rcunst ances surroundi ng the cal cul ati ons he nade to deterni ne
the belt distances described in his citation. He indicated that
he cal cul ated the distances froma mine map on file in the mne
safety departnment and apparently used a scale of 1 inch-to-100
feet when in fact the scale is 1 inch-to-200 feet, and he
conceded that he had nmade a m stake when he described the
affected area as 2,800 feet (Tr. 128). 1In view of the fact that
m ne managenment was aware of the belt area in question and had
wal ked the distances with him he believed that the increased
actual distance of 5,800 nade no difference in terns of the tine
fixed by himfor abatenent of the conditions cited. He would
still have fixed the tinme for abatenment as 8 a.m, the next
nmorni ng since he believed that was anple tinme to abate, and on
previ ous occasi ons, m ne managenent al ways abated conditions
cited by himwithin the time fixed (Tr. 129). He first |earned
that the belt was down by observation at the time the closure
sign was hung on the belt line. At that tine, he did observe two
or three people working on it, and the fact that the belt was
down woul d not influence himin giving additional time to abate
because he believed that the rock dust could be dropped off at
pl aces parallel to the nandoors and carried through to the belt
entry. There was no doubt in his mnd that abatenment coul d have
been achieved within the time fixed if enough nmen had been
assigned to the abatenment work (Tr. 129-131). He confirned the
conversation with M. Bodner and refused to rewalk the area with
hi mas requested by M. Bodner because he had al ready wal ked it
once or twice (Tr. 132).

On cross-exam nation, M. Pack confirmed that using the belt
woul d make it easier to distribute the rock-dust bags and affect
the tine required to finish the abatenent job, but he had no idea
how much longer it would take to hand-carry the rock dust to the
belt areas. He believed that m ne managenent did it the best and
easi est way available (Tr. 134).

In response to bench questions, M. Pack stated that he
bel i eved 12 nmen working on the belts could have achi eved
abatement within the tinme fixed by him and this was true even if
the belt were down during the entire abatenent process. He
indicated further that he was very famliar with the area in



guestion and had traveled it many tinmes, and in his judgnent
abat ement coul d have been achieved within the tine given if the
men who were assigned at the
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face produci ng coal had been assigned to abate the conditions
(Tr. 139, 141). Simlar mne areas have been cited by himfor
float coal dust violations and the sane anmount of tinme was given
for abatenent, and abatenent was achieved within that time (Tr.
143) . However, these prior incidents did not influence himin
fixing the abatenent tinme in question and he fixed the tinme after
considering all of the circunstances presented (Tr. 143). In the
final analysis, he issued the order because he did not feel that
enough people were assigned to abate the conditions cited (Tr.
145).

Fi ndi ngs and Concl usi ons

Fact of Violation--104(a) Citation No. 0657116, Cctober 3, 1979,
30 C.F.R [0O75.400

Citation No. 0657116 charges the contestant with a violation
of the provisions of 30 CF.R [75.400, for an accunul ati on of
float coal dust along the underground South Mains nother belt.
The extent of the accunulations is described on the face of the
citation and the inspector testified as to the conditions he
found at the time the citation issued. Al though the inspector
m scal cul ated the di stances invol ved when he apparently used the
wrong map scale, the fact remains that both he and contestant's
Saf ety Engi neer Rol and both wal ked the entire area in question
and contestant had fair notice as to the area which concerned the
i nspector. Under the circunstances, | conclude that the fact
that the inspector misstated the extent of the accumulations in
ternms of distances on the face of the citation, does not render
the citation void.

Wth regard to the existence of the float coal dust as cited
and described by the inspector, | find that the evidence and
testinmony adduced in these proceedi ngs establishes the existence
of the float coal dust as found by the inspector, and
contestant's evidence does not rebut this fact. As a matter of
fact, M. Roland conceded the presence of the float coal dust and
could offer no explanation for it. M ne Foreman Bodner al so
confirmed the observations of the inspector with respect to the
"bl ackness"” of the area cited, and his observation that it "was
not that bad,” is in itself to some extent an adm ssion of the
exi stence of the conditions cited. The fact that M. Bodner may
have observed sonme patches of rock dust show ng through the
bl ack, thin layer of float coal dust deposited on top of the rock
dust, and the fact that he may have observed sone wet areas, does
not in ny view rebut the overwhel mi ng evidence as to the
exi stence of the float coal dust as described by the inspector.
find that the inspector adequately described the accunul ati ons of
bl ack, "thin sheet" of conbustible float coal dust deposited in
the areas described by himin the citation and during his
testinony, that the accunul ations were present in active
wor ki ngs, and | concl ude that MSHA has established a violation of
section 75.400 as charged. The citation is AFFI RVED

Si gni ficant and Substanti al



On January 29, 1980, | decided five cases in which | nade
findi ngs and concl usi ons concerning the application of the
"significant and substantial "
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viol ation provision found in section 104(d) of the 1977 Act, and
| refer the parties to those prior decisions for ny
interpretation of that section, Sunbeam Coal Corporation v. NSHA
Dockets PITT 79-210 through 79-214, decided January 29, 1980.
Further, | incorporate by reference ny prior conclusions as to

t he nmeani ng and application of the term "significant and
substantial”™ as ny conclusions in the instant proceedings, and
attached hereto and incorporated by reference herein are copies
of pages 21-24 of mny decision in Sunbeam wherein | discuss ny
conclusion as to the construction and application of that term

In the instant proceedi ngs, the parties have not submtted
any detail ed argunents concerning the statutory application and
interpretation of the term"significant and substantial,"” but
merely cite the testinmony by the inspector to support his
conclusion that the violation was in fact a significant and
substantial one. Contestant nerely sets out proposed findings of
fact based on references to the transcript of the testinony
presented, and MSHA does el aborate somewhat in its discussion of
the possible ignition sources, the extent of the float coa
accunul ati ons found by the inspector, the length of tine the
accunul ati ons had been unattended, and the tinme required for
abatement (pp. 6-8, MSHA posthearing brief, filed February 21,
1980). Based on these factors, MSHA concl udes that the violation
was significant and substantial. After careful review and
consi deration of the argunents presented, | agree with MSHA' s
proposed findings and conclusions on this issue and find that the
violation cited was significant and substantial, and my reasons
for reaching this conclusion foll ow.

Foll owi ng the court decision in International Union, United
M ne Workers of America (UMM) v. Kleppe, 532 F.2d 1403 (1976),
cert. denied, sub nom Bitum nous Coal Qperators' Association
Inc. v. Kl eppe, 429 U S. 858 (1976), and the decision in Al abama
By- Products Corporation, 7 IBVMA 85 (1976), | conclude and find
that practically all or nost violations occurring at a mne are
of a "nature as could significantly and substantially contribute
to the cause and effect of a mne safety or health hazard,"”
except in the followi ng two categories:

1. Those violations which pose no risk of injury at
all, such as the so-called "purely technical violations";
and

2. Those violations which pose a source of injury
whi ch has only a renmpte or specul ati ve change of happeni ng.

For the reasons set out at pages 6 through 8 of MSHA' s
post hearing brief, which | accept and adopt as ny findings and
conclusions, | find that the violation in question was not
technical. To the contrary, | find that the extent of the
accunul ations of float coal dust in the active workings of the
m ne where production is going on and along a belt |ine where
coal is being transported and nen are present, presents a serious
hazard to the safety and health of the miners in the area cited.
I am not persuaded by
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the fact that the belt may have been down for repairs at the tine
the citation issued. On the facts presented in these

proceedi ngs, coal production was going on in the face areas, and
apparently resunmed once the repairs to the belt bull gear were
conpl eted. However, abatenment had not been totally achi eved at
that point in tine, and potential ignition sources were present
in the areas where the float coal dust was deposited on the belt
structure itself, as well as in the other areas descri bed.

Citation No. 0657117, 104(b) Wthdrawal Order, |ssued Cctober 4,
1979

Upon issuance of the citation at approximately 12 p.m, on
Cct ober 3, 1979, the inspector fixed the abatenent time as 8
a.m, the following norning. Upon his return to the mne on
Cct ober 4, at approximately 10 a.m, he found that only
approxi mately half the area cited by himhad been rock dusted.
Since he believed that abatenent coul d have been achi eved within
the 20-hour period initial fixed for this, he issued his
wi t hdrawal order. Once issued, nine nanagenent assigned
additional men to the abatenent, and the remaining area initially
cited was rock dusted, and conpl ete abatenent was finally
achi eved by approximately 1:30 p.m, on Cctober 4. 1In short, it
seens obvious to nme that the inspector believed that nine
managenent coul d have abated the citation within the 20-hour
period initially fixed for this task, but m ne managenent
apparently decided to utilize part of the work crew for other
chores. However, once the closure order issued, nine nanagenent
reassi gned the crew to abatenent duties and the area cited was
ultimately rock dusted and the order abated.

Contestant takes the position that the extent of the area
cited by the inspector, coupled with the fact that the crew on
duty were either needed el sewhere to performroutine maintenance
chores, precluded the conpletion of the abatenment, and that since
abat ement was in progress when the inspector arrived on the scene
on the norning of October 4, it was arbitrary for himto issue a
closure order. This defense is rejected. | find that in the
ci rcunst ances presented, the inspector acted reasonably in
finding that mne managenent was | ess than diligent in achieving
abatement. Taking into consideration the |ogistical problens
i nvol ved in transporting the rock dust to the area cited,
bel i eve that the record supports a finding that abatenment coul d
have been achi eved within the 20-hour period fixed by the
i nspector. Once the order issued, the crew which was present on
the section was taken off its assigned other duties and
concentrated on abatenment. Wthin 3 hours or so, the renaining
area was rock dusted to the inspector's satisfaction and the
order was term nated. Had these people been initially assigned
to abatenent duties, rather than to routine additional duties,
am convi nced that abatenment woul d have been acconplished in a
timely fashion and the order probably woul d not have been issued.
Further, after listening to the testinony of M. Roland and
viewing himon the stand, | was inpressed with his candor and
honesty, particularly with respect to his candid adm ssion that
he too was surprised that nore work was not done to conplete the



rock dusting at the time the inspector returned to the area the
day after the citation issued. Coupled with his opinion that
abat ement coul d have been achieved within the time frane
initially fixed by the inspector, | can
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only conclude that the inspector acted reasonably in the
ci rcunst ances when he issued the cl osure order

Wth regard to the question of whether the inspector acted
unreasonably or arbitrarily by not extending the abatenent tine
further, as correctly pointed out by MSHA' s counsel at pages
17-20 of his posthearing brief, this issue was never raised by
the contestant, and its posthearing argunents do not specifically
address this question. However, on the basis of the record
adduced in these proceedi ngs, and considering the fact that I
have concl uded that the inspector fixed a reasonable time for

abatenent of the cited conditions, | find and concl ude further
that his failure to further extend the abatenent tinme was not
arbitrary or unreasonable. Under the circunstances, | conclude

and find that the issuance of the order was proper and reasonable
and it is AFFI RVED.

ORDER

In view of the foregoing findings and conclusions, Citation
No. 067116, issued on Cctober 3, 1979, and Citation No. 067117,
i ssued on Cctober 4, 1979, are AFFIRVED, and contestant's request
for any relief with respect to the citation and order are DEN ED,
and the contests are DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



