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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 79-362
PETI TI ONER A. O No. 46-01436-03048lI
V. Shoenaker M ne

CONSOLI DATI ON COAL CO.,
RESPONDENT

DECI SI ON AND ORDER

Appear ances: Bar bara K. Kaufnmann, Esq., U S. Departnment of Labor
O fice of the Regional Solicitor, Philadel phia,
Pennsyl vani a, for Petitioner Mchel Nardi, Esg.,
Consol i dati on Coal Conpany, Pittsburgh
Pennsyl vani a, for Respondent

Bef or e: Judge Kennedy

The captioned proposal for the assessnent of a civil penalty
for an alleged violation of the nmandatory safety standard that
requi res troubl eshooting of electric power circuits and electric
equi prent with the power off except where necessary to correct
the trouble encountered (30 C.F.R 75.509) cane on for an
evidentiary hearing in Pittsburgh, Pennsylvania on April 9, 1980.
After hearing the parties at length and carefully considering the
evi dence and testinmony adduced, the trial judge nade the
foll owi ng bench deci sion:

Based on a preponderance of the reliable, probative and
substanti al evidence, and after observing the deneanor
of the witnesses, | find:

1. The violation charged did not, in fact, occur
because M. Harrigan and M. Shaw were properly
engaged i n troubl eshooting the circuit breaker in
guestion at the time it exploded for reasons not
di scl osed by the record.

2. The opinion testinmony of |Inspector Kinser as
to the limted nmeaning assigned by him and
presumably MSHA, to the termtroubl eshooting is
not in accord with the comon understandi ng of the
termor any persuasive evidence as to a nore
limted trade usage.
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3. Furthernore, the nore limted nmeaning is contrary to
t he exception which permts troubl eshooting with the
power on where the evidence shows, as it does here,
that wi thout the power on the trouble found was not
reasonably susceptible of correction

4. As presently witten, the standard prohibits
troubl eshooting with the power on only where it
can be shown that the trouble encountered is
reasonably susceptible of a fix or repair w thout
t he power on.

5. That the exception largely swall ows what
appears to be a salutary rule is the reason why
the Act provides for the issuance of inproved
saf ety standards. (FOOTNOTE 1)

6. The rule of liberal interpretation cannot be
expanded beyond the Iimts of its |ogic,
especially where the result may inpose a stigma on
m ners and the operator for conduct not clearly
pr ohi bi t ed.

7. Most significant to ny determ nation was M.
Kinser's statenment that he did not believe that
what M. Harrigan did was a deliberate by-pass of
a safety device (the undervoltage regul ator) but
nmerely an effort to nmake the el ectronagnetic coi
resume its normal function w thout the necessity
for extensive repairs.

8. Nothing said here is to be taken as a
condonati on or approval of M. Harrigan's
"short-cut" or of the obvious and serious hazard
it created.

9. | urge the parties, and especially MSHA, to
take inmedi ate action to preclude this type of
accident by clarifying the conduct prohibited
under the guise of troubl eshooting with the power
on.

The prem ses considered, it is ORDERED that the petition
for assessnment of a civil penalty be, and hereby is, D SM SSED
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Wth the addition of the footnote, which nerely sumrarizes a
di scussion in the record, the foregoing is a true and correct
copy of the bench decision entered in this matter. Accordingly,
it is ORDERED that the sane be, and hereby is, ADOPTED AND
CONFI RMED as the trial judge's final decision in this matter

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE 1

Over two years ago, Judge Lasher dism ssed a stronger case
for enforcenent on the ground that the standard in question is
too vague and anbi guous to be enforceable. Secretary v. Peabody
Coal Conpany, Dkt. No. DENV 77-67-P, Nov. 13, 1978. Despite the
fact that neither the Secretary nor the Conm ssion questioned the
correctness of Judge Lasher's analysis of the infirmties of the
standard fromthe standpoint of due process, his suggestion for
clarifying anendnents under the rul emaki ng process was ignored.
The policy of attenpting to achi eve anendnent of defective
standards through endl ess and fruitless litigation while mners
continue to be killed or seriously injured because the standards
in effect do not guarantee the | evel of protection contenpl ated
is not in accord with the fundanental purposes and policy of the
Act .



