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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 79-97-M
PETI TI ONER A/ O No. 04-00010- 05004
V. Docket No. WEST 79-319-M

A O No. 04-00010-05010
Rl VERSI DE CEMENT COVPANY,
RESPONDENT Docket No. WEST 79-320-M
A O No. 04-00010-05011

Docket No. WEST 79-324-M
A O No. 04-00010-05012

Docket No. WEST 79-95-M
A/ O No. 04-00010-05002

Crestnore Mne & MI |
DECI SI ON

Appear ances: Mal col m Trifon, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, San Francisco, California,
for Petitioner, MSHA Jerry Hi nes, Esq., Gfford-Hll
and Co., Inc., Dallas, Texas, for Respondent,
Ri versi de Cenment Conpany

ORDER TO PAY
Bef or e: Judge Merlin

The above-captioned cases are petitions for the assessnent
of civil penalties filed by the Mne Safety and Health
Admi ni stration agai nst Riverside Cenment Conpany. A hearing was
held on March 18, 1980.

At the hearing, the parties agreed to the foll ow ng
stipul ations:

(1) The operator is the owner and operator of the
subj ect m ne.

(2) The operator and the mine are subject to the
jurisdiction of the Federal Mne Safety and Health Act
of 1977.
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(3) | have jurisdiction of these cases.

(4) The inspector who issued the subject citations was
a duly authorized representative of the Secretary.

(5) True and correct copies of the subject citations
were properly served upon the operator

(6) Copies of the subject citations and term nations
at issue in these proceedings are authentic and may be
admtted into evidence for purposes of establishing
their issuance but not for the purpose of establishing
the truthful ness or relevancy of any of the statenents
asserted therein.

(7) The inposition of any penalty in these proceedi ngs
will not affect the operator's ability to continue in
busi ness.

(8) Al the alleged violations were abated in tinely
fashi on.

(9) The operator is large in size.

(10) Wth respect to history of prior violations, the
operator had no history at the tine the violations in
Docket No. WEST 79-95-M were issued.

The operator had nine violations i ssued against it at
the tine the first ten violations were issued in Docket
No. WEST 79-97-M and sixty violations at the tine the
last two violations in that docket nunber were issued.

The parties agree and | find that with respect to
Docket No. WEST 79-97-M the foregoing statistics
constitute a noderate history.

At the tinme the citations in Docket No. WEST 79-319-M
were issued, ten violations had been issued against the
operator which the parties agree and which I find
constituted a | ow history.

At the time the citations in Docket No. WEST 79-320-M
were issued, there had been 116 viol ations issued
agai nst the operator. These violations in this docket
nunber were issued sonetine |ater than those set forth
in the previous docket nunbers. The parties agree and
which | find that for the purposes of Docket No. WEST
79-320-M the operator has a noderate history.

At the time the citation in Docket No. WEST 79-324- M
was i ssued, a total of 118 violations had been issued
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agai nst the operator which again the parties agree and
find constituted a noderate history of prior violations.

(11) The parties agree that the wi tnesses who wl|l
testify are experts in mne safety and health (Tr. 4-5).

Ctation Nos. 376289, 376292, 376295, 375274, 376335, 376337,
375290, 376343, 376345, 376346, 376349, 379053

The Solicitor noved to have settlenents approved for these
citations for the originally assessed anounts, which tota
$1,010. The Solicitor stated that ordinary negligence and
ordinary gravity were involved in each of these citations. From
t he bench, | approved these reconmended settlenments after having
reviewed typewitten sunmaries of all of these violations (Tr.
7-18, 126). Approval of these settlements fromthe bench is
hereby affirmed.

Ctation Nos. 375275, 376316, 375256

The Solicitor noved to vacate these citations, stating that
he did not believe there was sufficient evidence to prove the
violations. Fromthe bench, | granted these notions, stating
that such a determination is within the Secretary's discretion
(Tr. 9, 17-18). The granting of the Solicitor's notions to
vacate is hereby affirmed.

Ctations Nos. 376334, 376351, 376352, 371402, 379067

The Solicitor noved to have penalties approved for these
citations for the originally assessed anobunts, which total $942.
In its answer to the conplaint, the operator had stated it did
not contest these penalty assessnments. After stating that the
operator's agreenment not to contest a penalty does not nean
automatic approval for that penalty, | approved these recomended
settlenents after having reviewed typewitten sunmari es of these
violations (Tr. 10-11, 14-15, 19). Approval of these penalties
fromthe bench is hereby affirned.

Citation No. 376287

This citation involved a failure to guard the drive shaft
notor on two fans, a violation of 30 CF.R 57.14-1. The
Solicitor moved to have a settlenment approved in the anount of
$74, reduced fromthe original assessnent of $84. As grounds for
the settlenment, the Solicitor stated that gravity was | ess than
originally determ ned, due to the fans being |l ocated at such a
hei ght that there was |ess chance of enployee contact with the
fans than had been originally determ ned. Fromthe bench, |
approved the settlenment (Tr. 6-7). Approval of this settlenment
fromthe bench is hereby affirned.
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Citation No. 375273

This citation involved a buildup of materials around the
electric notor |ocated below the No. 3 bul k-1oading station, a
violation of 30 CF.R 57.12-30. The Solicitor noved to have a
settl enent approved in the amount of $62, reduced fromthe
original assessnent of $72. As grounds for the settlenent, the
Solicitor stated that gravity was |ess than originally determ ned
since the area was used nmainly by mai nt enance personnel rather
than regul ar personnel. Fromthe bench, | approved the
settlenent (Tr. 8-9). Approval of this settlenent fromthe bench
i s hereby affirned.

Citation No. 375559

This citation involved a failure to guard a rachet-type
brake on an inclined conveyor, a violation of 30 CF. R 57.14-1
The Solicitor noved to have a settlenment approved in the anount
of $300, reduced fromthe original assessnment of $345. As
grounds for the settlenent, the Solicitor stated that gravity was
less than originally determ ned since this piece of machinery is
in a nore renote location than originally determ ned, and there
woul d therefore be | ess enpl oyee exposure to any potenti al
danger. Fromthe bench, | approved the settlenent (Tr. 16-17).
Approval of this settlement fromthe bench is hereby affirned.

Citation No. 376317

This citation was issued when | arge anpunts of materi al
spills were observed on the screw conveyor floor at the No. 1 bag
house, a violation of 30 CF.R 57.20-3(b). The Solicitor noved
to have a settlenment approved in the anbunt of $100, reduced from
the original assessnent of $130. As grounds for the settlenent,
the Solicitor stated that gravity was |l ess than originally
determ ned since there was an adj acent wal kway area which coul d
be used by enployees. Fromthe bench, | approved the settl enment
(Tr. 17). Approval of this settlenment fromthe bench is hereby
affirnmed.

Citation No. 379059

This citation was issued when the wal kway al ong an el evat ed
conveyor belt was found not to be not equi pped with energency
stop devices or guards, a violation of 30 CF.R 57.9-7. The
Solicitor moved to have a settlenment approved in the anount of
$300, reduced fromthe original assessnent of $325. As grounds
for the settlenent, the Solicitor stated that there was |ess
gravity than originally determned as there was | ess enpl oyee use
of this wal kway than was originally thought. Fromthe bench, |
approved the settlenment (Tr. 18). Approval of this settl enment
fromthe bench is hereby affirned.

Citation No. 379054

This citation was issued when the cab and surroundi ng areas
of the underground hydraulic scaler were not kept free of



extraneous materials, a
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violation of 30 CF. R 57.9-12. The Solicitor noved to have a
settl enent approved in the anmount of $300, reduced fromthe
origi nal assessnent of $325. As grounds for the settlenent, the
Solicitor stated that gravity was less than originally

det erm ned, since only one enpl oyee was exposed to this hazard.
Fromthe bench, | approved the settlenment (Tr. 19). Approval of
this settlenent fromthe bench is hereby affirnmed.

Citation No. 376296

At the hearing, counsel introduced docunentary exhibits and
testinmony with respect to this citation (Tr. 20-72). Upon
concl usion of the taking of evidence, counsel for both parties
wai ved the filing of witten briefs, proposed findings of fact
and conclusions of law. Instead, they agreed to present ora
argunent and have a decision rendered fromthe bench (Tr. 73). A
deci sion was rendered fromthe bench setting forth findings,
concl usi ons, and determ nations with respect to the alleged
violation (Tr. 81-84).

Bench Deci si on
The bench decision is as foll ows:

This case is a petition for the assessnent of a civil
penalty. The alleged violation is of 30 CF.R 57.9-7

whi ch provides as follows: "Unguarded conveyors with
wal kways shall be equi pped with emergency stop devices
or cords along their full length."

The facts are not in dispute. No stop cord or device
was present along the belt conveyor of the operator's
secondary primary crusher

Respondent's Exhibit 1 is a photograph of the belt
conveyor and wal kway in issue. The circunstances set
forth in the picture and the description based upon the
picture given by the operator's plant manager are not
chal | enged.

The issue presented for resolution is whether the belt
conveyor was guarded. If it was unguarded, then a stop
device or cord was required. |If, on the other hand,
the belt conveyor was guarded, then no stop cord or
devi ce was necessary and no viol ati on exi st ed.

Al ongsi de the bottom edge of the belt itself was an
angle iron |labeled "D' on respondent's Exhibit No. 1.
The operator's plant manager expressed the opinion that
"D' served as a guard or handrail when the cover over
the belt was lifted. The MSHA inspector first stated
that the belt conveyor had no guards, but upon fina
recall to the stand stated that "D' would serve as a
guard for the top portion of the belt conveyor.
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Based upon the foregoing, | conclude that the angle
iron "D' constituted a guard and that that part of the belt
conveyor affected by "D' was in fact guarded so that to this
extent no stop cord or device was necessary and no violation
exi st ed.

Directly under the belt conveyor are the troughing
rolls which serve as supports and guides for the belt
conveyor. Each troughing roll rotates on its own axis.
The operator's plant manager who was a persuasive
witness testified that troughing rolls are part of the
belt conveyor. | conclude that the troughing rolls
were not guarded. As the plant nmanager stated, the
vertical angle irons described on respondent’'s Exhibit
No. 1 as "A" were only for support and not for
guardi ng. Therefore, this portion of the belt conveyor
system was unguarded and a viol ati on exi sted because
there was no stop device or cord.

I am nost certainly not unaware of the hazards that
result from unguarded or inadequately guarded noving
parts. However, it nust be stated that the Solicitor's
evi dence was a welter of confusion with respect to
whet her MBSHA' s guardi ng requi renents have ever been
reduced to witing. Fromall that has been given ne at
this hearing, it appears that no such witing exists.
VWhat is clear fromthe testinmony is that MSHA has
failed to advise the operator what guarding is required
and what guardi ng would be acceptable. It is no answer
to say, as has been suggested here today, that "comon
sense" supplies the answer. The Act and the nandatory
standards are far too conplicated for such a sinplistic
approach. The inspector's testinony clearly sets forth
what type of guarding MSHA woul d accept. Wy then does
not MSHA tell the operator?

Fromthe testinony | have heard, it appears that NMSHA
has no witten requirenents regardi ng guardi ng and t hat
operators are left to figure out for thensel ves what
t hey should do. This approach to enforcenment in a
newly affected industry can only breed resentnent and
resistance. Certainly the Secretary can do better

In addition, I would point out that | am not deciding
that with respect to the top portion of the conveyor
where | have found no violation, the angle iron "D
constitutes the nost desirable form of guarding.
However, if MSHA wants nore, it should say so in
witing and in a manner calculated to conme to the
attention of the operators.

Because a violation exists, a penalty nust be assessed.
In accordance with the stipulations entered into by the
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parties which | have accepted, | find the operator large in
size; the violation was abated in good faith; there is no
hi story of previous violations; and the inposition of a
penalty will not affect the operator's ability to continue
in business. As already stated, | recognize that injury
could result fromlack of guarding for the trough rolls.
Nevert hel ess, in determ ning the appropriate anount of
a penalty, | nmust take into account the circunstances
of this case already set forth herein, which indicate
to ne a very, very low level of negligence. The penalty
anount which | have deternmined is cal cul ated hopefully
to bring about on the part of MSHA a change in the
situation which presently exists.

A penalty of $1 is assessed.
The bench decision is hereby affirned.
Ctation No. 376298

At the hearing, counsel introduced docunentary exhibits and
testinmony with respect to this citation (Tr. 84-116). Upon
concl usion of the taking of evidence, the parties agreed to
present oral argument and have a deci sion rendered fromthe bench
(Tr. 116). A decision was rendered fromthe bench setting forth
findi ngs, conclusions, and determ nations with respect to the
al l eged violations (Tr. 122-124).

Bench Deci si on
The bench decision is as foll ows:

This case also is a petition for the assessnment of a
civil penalty. The alleged violation here also is of
30 CF.R 57.9-7. Thus, the issue presented is whether
the cited portion of the belt conveyor was guarded. |If
it was unguarded, then a stop cord was required, but if
it was guarded, then no such device was necessary and
no violation existed.

Unlike the prior citation, the facts in this matter
are in sone dispute. There is a conflict over whether
mesh screening exi sted except for the areas cited. The
i nspector testified that there was nmesh screeni ng which
constituted adequate guardi ng, except for three
portions where it was missing. According to the
i nspector, the m ssing portions were what he cited.
However, the plant manager enphatically stated there
was no such nesh at the time in issue. | find the
pl ant manager nore credible on this point and | accept
his testinony.
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An angle iron | abeled "A" on respondent's Exhibit 2
was present just above the trough rollers. The inspector
testified that this angle iron guarded the small portion
of the trough roller which was behind the angle iron
The rest of the trough roller was exposed and in ny
opi ni on was unguarded. Moreover, as the plant nanager
admtted, a person could be injured if he struck hinself
on the area above the angle iron. For this reason also,
I find the belt conveyor cited was unguarded and t hat
therefore a violation existed.

The operator's counsel has argued that a wal kway was
not present here. | reject that argument. | accept
the definition of "wal kway" gi ven by Judge Moore in
Acmre Concrete Conpany, Docket No. DENV 79-123-PM dat ed
Decenmber 18, 1979, wherein he stated that a wal kway
meant a place where a mner could reasonably be
expected to wal k, even if he had no job-rel ated reason
for going to the area in question

The stipulations regarding the statutory criteria
of size, good faith abatenent, ability to continue in
busi ness and history al ready have been set forth and
apply here as well.

| recognize that injury could result fromthe situation
presented. However, in this instance, as in the prior
citation, it appears that the operator did not know at
the tine exactly what was required of it. Certainly,
the testi nony of the plant nanager graphically
denonstrates this. Indeed, | accept the plant
manager's testinony that in the past the angle iron had
been accepted as adequate guarding. This, of course,
does not nean that MSHA could not require or indeed
shoul d not have required additional guarding. However,
the circunstances do denonstrate to ne that the |evel
of negligence was very, very low. Under the
circunstances, | find this absence of any significant
negl i gence a nost significant factor

A penalty of $1 is assessed.
The bench decision is hereby affirned.
Ctation No. 376300

The parties stipulated that the facts in this citation were
the sane or sinmlar to the facts presented in Citation No.
376296. | therefore adopted the findings and concl usions | mnade
with respect to Citation No. 376296 to this citation, and inposed
a penalty of $1 (Tr. 124-125). Approval of this assessnent is
hereby affirmed.
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Citation Nos. 376303, 376307

The parties stipulated that the facts in these citations
were the sane or simlar to the facts presented in Citation No.
376298. | therefore adopted the findings and conclusions | nade
with respect to Citation No. 376298 to these citations, and
i nposed a penalty of $1 for each violation (Tr. 125). Approval
of these assessnments is hereby affirmed.

CORDER

It is hereby ORDERED that as set forth herein, the vacation
of certain citations fromthe bench be AFFI RVED and that the
i mposition of penalties fromthe bench with respect to other
citations, also as set forth herein, be AFFI RVED.

In accordance with the foregoing determnations, the
operator is ORDERED to pay $3,093 within 30 days fromthe date of
t hi s deci sion.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



