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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WLK 79-109- PM
PETI TI ONER A/ O No. 30-01291- 05002
V. Boonville Quarry M ne
ALLI ED CHEM CAL CORPORATI ON, Docket No. WLK 79-110-PM
RESPONDENT A/ O No. 30-00060- 05002

Jamesville Quarry & MII M ne

Docket No. WLK 79-125-PM
A/ O No. 30-00009-05002

Nor wood Pl ant M ne
DECI SI ON

Appear ances: Jonat han M Kay, Esq., U S. Departnent of Labor,
New York, New York, for Petitioner David M Cohen,
Esq., Allied Chem cal Corporation, Morristown,
New Jersey, for Respondent

Bef or e: Judge Stewart
PROCEDURAL BACKGROUND

The above-captioned cases are civil penalty proceedings
brought pursuant to section 110(a) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. [820(a), hereinafter referred to
as the Act.

A total of 12 violations was alleged w thin these
proceedi ngs. All but one of these alleged violations were settled
by the parties or withdrawn by Petitioner because they had been
issued in error.

In a decision issued on Cctober 17, 1979, the proceedings
with respect to the following citations were di sm ssed:

Docket No. Citation No. Dat e 30 CF.R

W LK 79-109- PM 210217 09/ 26/ 78 56.9-2
W LK 79-125-PM 210153 08/ 30/ 78 56.9-11
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In the same decision, settlenment was approved in three additiona
citations. These citations and settl enent amounts were as

foll ows:

Pr oposed
Citation No. Dat e 30 CF.R Penal ty Settl ement
210164 09/ 13/ 78 56.9-3 $122 $ 84
210129 08/ 29/ 78 56. 3-5 305 305
210140 08/ 29/ 78 56. 3-8 98 98

Counsel for Petitioner asserted at the hearing that six
additional citations should be w thdrawn because they had been
i ssued erroneously. Petitioner thereafter submitted notices of
subsequent action which stated that the respective citations had
been wi thdrawn. These citations and the mandatory standard which
was all egedly violated in each instance are as foll ows:

Citation No. Dat e 30 CF.R
210210 09/ 26/ 78 56.9-2
210212 09/ 26/ 78 56. 4- 23
210215 09/ 26/ 78 56. 4- 23
210162 09/ 12/ 78 56. 19- 75
210166 09/ 03/ 78 56. 14- 29
210154 08/ 30/ 78 56. 4- 23

In issuing Citation No. 210210, the inspector cited 30
C.F.R [56.9-2 and wote that the backup alarmon a Trojan
| oader was di sconnected. In its answer, Respondent adm tted that
t he backup al arm was di sconnected, but asserted that the vehicle
was being repaired and could not be operated at the tinme of the
i nspecti on.

Ctation Nos. 210212, 210215 and 210154 were issued because
two | oaders and a truck were not equipped with a fire
extingui sher. The standard cited, however, requires in pertinent
part that firefighting equi pnent which is provided on the mne
property shall be strategically |located, readily accessible,
pl ai nly marked, properly maintained, and inspected periodically.
There is no requirenent therein that each of the vehicles in
guestion be equipped with a fire extinguisher. Respondent
asserted that other firefighting equi pnent was nai ntai ned at the
cite.

Ctation No. 210162 was issued because the hook on a crane
in Respondent's crushing plant did not have any type of safety
latch to prevent the accidental discharge of an object being
nmoved or hoisted. On the other hand, the mandatory standard
cited, 30 CF. R 0[56.19-75, requires only that open hooks not be
used to hoi st buckets or other conveyances. The crane cited in
this instance was used to hoi st castings, not buckets or other
conveyances.

Citation No. 210166 was issued because the inspector
observed the operator of a Caterpillar standing outside of the
cab of the vehicle while its engine was running. The inspector



cited 30 C.F.R [56.14-29 which
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requires that repairs or maintenance shall not be performed on
machi nery until the power is off and the nmachi nery has been

bl ocked. In its answer, the Respondent asserted that the
operator of the vehicle stepped out onto the track when the

i nspector arrived. No repairs or maintenance were being
performed at the tinme.

In view of the above, Petitioner's notion to w thdraw,
Citation Nos. 210210, 210212, 210215, 210162, 210166, and 210154
i s granted.

Citation No. 210224

Citation No. 210224 was issued by inspector Steve Mtchel
on Septenber 27, 1978, pursuant to section 104(a) of the Act. He
cited 30 CF. R [056.11-1 which requires that safe means of
access shall be provided and nmaintained to all working pl aces.

The inspector issued the citation after observing a
cone-shaped accumul ati on of "rmuck"™ on a platform He did not
actually go into the platform but observed the accumul ation from
the ground. The "nmuck" was conprised of broken rock and ot her
finely-ground material which had spilled froma feeder at the
poi nt where it dunped into a crusher. The material was dry at
the tine, and firmy packed. It ranged in height to a maxi mum of
12 inches. The inspector estimated that it had taken at |least a
week to accunul ate.

The platformin question was | ocated al ongside a feeder. It
was 15 feet long, approximately 24 inches wide and 7-1/2 to 10
feet above the ground. At the time the citation was issued, the
pl atf orm had been provided with a 3-foot high handrail of I|ight
angle iron. The only nmeans of access to the platformwas provided
by a | adder.

The pl atform was used when Respondent found it necessary to
adj ust the speed of the feeder to the size of the rock being
conveyed. To effect this adjustment in speed, certain sheaves on
the feeder had to be changed. Because orders for different sizes
of rock were placed at irregular intervals, the sheaves were
changed only at irregular intervals. Wnston Henson
Respondent's safety supervisor, testified that the platform m ght
be used three times in one week and not again for 6 weeks
thereafter.

M. Henson testified that he had no know edge of any use of
the platformother than for changi ng sheaves. The inspector
bel i eved, however, that the platformwas used for genera
mai nt enance of the feeder. This belief was inferred fromthe
fact that the platform provided the only nmeans of access to the
feeder. This inference is supported by the | ocation of the
sheaves--sonme 18 inches fromthe access |adder. There would be
little point to constructing 15 feet of platformif its only use
was to all ow the changi ng of sheaves. The inspector testified
that he had no idea how frequently the feeder required
mai nt enance but that such mai ntenance was necessary "at | east



seasonal ly. "
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M. Henson also testified that the feeder operator was
responsi bl e for changi ng the sheaves and that he cleaned the
pl at f orm bef ore doing so

Petitioner did not establish that the cited condition was in
violation of section 56.11-1. As noted above, the mandatory
standard requires that a safe neans of access be provided and

mai ntai ned to all working places. "Wrking place” is defined in
section 56.2 to nean "any place in or about a mne where work is
being perfornmed.” The record does not support a finding that

wor k was being perforned, had ever been performed in the past or
woul d be performed in the future, while the accunul ati on was
present. At best, the record establishes only that the platform
was used on an irregular basis for changi ng of sheaves and
seasonal |y for general nmaintenance. The inspector did not
observe anybody on the platform Petitioner presented no

evi dence whi ch woul d support an inference that the platform had
been used or woul d be used by any of Respondent's enpl oyees while
the accunul ation existed. Rather, the uncontradicted testinony
of M. Henson established that the feeder operator cleaned the
platform before using it to change the sheaves. This use was

i nfrequent and no showi ng was made that work was perfornmed on the
platformor on the feeder at a tinme when the accunul ati on was
present. The regulation is not a housekeepi ng standard, but one
requiring safe access to places where work is being performned.
The condition, therefore, did not violate section 56.11-1

ORDER
It is ORDERED that the above-captioned civil penalty
proceedi ngs are hereby D SM SSED

Forrest E. Stewart
Admi ni strative Law Judge



