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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge
M NE SAFETY AND HEALTH and Discrimnation
ADM NI STRATI ON ( MSHA)

ON BEHALF OF Docket No. VA 79-102- DM
E. BRUCE NOLAND,
APPLI CANT MD 79-41
V. Leesburg Stone Co.
LUCK QUARRI ES, |INC.,
RESPONDENT
DEC!I SI ON
Appear ances: James Swai n, Esqg., and Sidney Sal kin, Esq.,

Ofice of the Solicitor, U 'S. Departnent of
Labor, Phil adel phia, Pennsylvani a,

for Applicant Henry Wckham Esqg., Mays,

Val enti ne, Davenport and Mdore, Ri chnond,
Virginia, for Respondent, Luck Quarries, Inc.

Bef or e: Judge Merlin

The above-captioned case is a conplaint of discharge and
discrimnation filed by the Secretary of Labor on behalf of E
Bruce Nol and agai nst Luck Quarries, Inc.

A hearing on the nmerits was held April 8-9, 1980. Prior to
the hearing, both parties filed prelimnary statenments and
respondent filed a trial menorandum At the hearing, docunmentary
exhi bits were received and w tnesses testified on behalf of both
parties (Tr. 8-210). At the conclusion of the taking of
evi dence, the parties waived the filing of witten briefs,
proposed findings of fact and conclusions of |law. |Instead, they
agreed to make oral argument and have a decision rendered from
the bench (Tr. 211). A decision was rendered setting forth
findi ngs, conclusions, and determ nations with respect to the
al l eged discrimnatory discharge (Tr. 244-259).

A suppl enental hearing concerning relief was held on Apri
17, 1980. At the close of this hearing, a second bench decision
was rendered amending the first bench decision on a few matters
and setting forth the relief granted.
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Bench Decision Dated April 9, 1980

This is a conplaint under section 105(c) of the Federal M ne
Safety and Health Act of 1977, filed by the Secretary of Labor on
behal f of the applicant, E. Bruce Nol and, alleging a
di scrimnatory di scharge of M. Noland by the respondent, Luck
Quarries, Inc.

Section 105(c) of the Act provides:

(1) No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oyment in any coal or other mne subject to this Act because
such mner, representative of mners or applicant for enploynment
has filed or made a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coal
or other mne, or because such mner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representatives of mners
or applicant for enploynment on behal f of hinself or others of any
statutory right afforded by this Act.

(2) Any miner or applicant for enploynment or representative
of miners who believes that he has been discharged, interfered
wi th, or otherw se discrimnated agai nst by any person in
violation of this subsection may, within 60 days after such
violation occurs, file a conmplaint with the Secretary all eging
such discrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the respondent
and shall cause such investigation to be nade as he deens
appropriate. Such investigation shall conmence within 15 days of
the Secretary's receipt of the conplaint, and if the Secretary
finds that such conplaint was not frivol ously brought, the
Conmi ssi on, on an expedited basis upon application of the
Secretary, shall order the i medi ate rei nstatenent of the mner

pendi ng final order on the conplaint. |If upon such
i nvestigation, the Secretary determ nes that the provisions of
this subsection have been violated, he shall imediately file a

conplaint with the Comm ssion with service upon the alleged
violator and the
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m ner, applicant for enploynment, or representative of mners

al  egi ng such discrimnation or interference and propose an order
granting appropriate relief. The Comm ssion shall afford an
opportunity for a hearing; (in accordance with section 554 of
title 5, United States Code, but without regard to subsection
(a)(3) of such section) and thereafter shall issue an order

based upon findings of fact, affirm ng, nodifying or vacating the
Secretary's proposed order, or directing other appropriate
relief. Such order shall becone final 30 days after its

i ssuance. The Commi ssion shall have authority in such
proceedings to require a person conmitting a violation of this
subsection to take such affirmative action to abate the violation
as the Conm ssion deens appropriate, including, but not limted
to, the rehiring or reinstatenent of the mner to his fornmer
position with back pay and interest. The conpl ai ni ng m ner
applicant, or representative of mners may present additiona

evi dence on his own behal f during any hearing held pursuant to

t hi s paragraph.

Jurisdiction under the Act was admtted by both parties. |
will, therefore, proceed to consider the evidence.

Several witnesses testified on behalf of both parties. Mny
conflicts exist in the evidence which are necessary to resolve in
order to decide this case. It is undisputed that from March 1978
until April 18, 1979, applicant was a trucker who with his own
truck hauled rock fromthe respondent's quarry to its custoners
at construction sites. In addition, by all accounts applicant
and respondent had had a storny relationship for a nunber of
nmont hs over several matters including proper haul rates to be
paid by respondent to the truckers. During the week of Apri
17th, applicant was the representative for the owner-operator
truckers who haul ed stone for the respondent.

The process for hauling stone is as follows: wusually a
Euclid truck receives stone frombins and deposits the stone in
storage piles and thereafter, a front-end | oader takes the stone
fromthe storage piles and puts it on trucks such as the
applicant's.

The Euclid truck is |larger and heavier than the trucks of
t he owner-operator haulers. On April 17, a front-end | oader was
br oken and because of this the applicant was ordered to nove his
truck under a bin so as to receive stone directly froma bin.
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Applicant testified that he refused to | oad under the bin
because he felt it was unsafe due to dust conmng fromthe bins and
due to rocks falling off the conveyor belt which runs along the top of

and al ongside the bins. | recognize that many conflicts exist in
t he evidence. However, after carefully listening to all the
wi t nesses, and considering the matter, | accept as nost credible

applicant's testinony as to why he refused to |oad fromthe bin.
I note that the applicant's testinmony in this respect is
corroborated by the fact that on the evening of April 17, 1979,
he tel ephoned a Virginia State m ne inspector to conpl ai n about
the danger fromthe bins. The inspector testified to the sane
effect. | also accept testinony which shows that the truck
operator has to leave his truck in order to press the button

whi ch opens the bin. | further accept the applicant's testinony
that on April 17 he received a dusting when he went under the bin
and that he then told the operator's superintendent that he did
not want to | oad under the bin due to dust and falling rock, but
t hat when the superintendent told himto | oad or |eave, the
applicant in fact |oaded his truck

After loading the stone directly fromthe bin, applicant
returned to the weighing office and had an argunent wi th both the
superintendent and the foreman. The superintendent testified
that on April 17, 1979, the applicant nmerely stated that he did
not want to be a Euclid driver but that he gave no reason. |
find this version inherently inprobable and | reject it. The
applicant was an intelligent articulate witness. | find nore
credible applicant's testinony that in protesting about | oading
fromthe bin he referred to the danger fromdust and falling
rocks; that is, he gave specific reasons why he did not want to
be like a Euclid driver. Also in this connection, | accept the
testinmony of two other truckers who stated at the hearing that
the problem of dust and falling rocks previously had been
di scussed with managenent and that at the subsequent neeting of
April 18, 1979, the truckers agreed they did not want to | oad
directly fromthe bins because of the dust. Finally, the witten
statenment of respondent's foreman, (FOOTNOTE 1) whom t he respondent
did not call to testify, expressly sets forth that on April 17, 1979,
the applicant told the superintendent and him (the foreman) that
| oadi ng fromthe bins
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was injurious to his (the applicant's) health. Based upon the
foregoing, |I find that on April 17, 1979, the applicant nade a
heal th and safety conplaint to the operator

As already noted, the applicant and the Virginia State n ne
i nspector testified that on the evening of April 17, 1979, the
applicant tel ephoned the inspector to register a health and
safety conplaint. According to the inspector, the applicant
conpl ai ned about (1) | oading under the bins which exposed the
truckers to silica dust, (2) lack of safety glasses and (3) |ack
of hard hats. | accept the testinmony which shows that on the
nmorni ng of April 18, 1979, at a neeting of the truckers, the
truckers told the applicant who, as already noted, was their
representative for that week, that they did not want to | oad
under the bins. Applicant then returned to the office where he
was fired by the superintendent. In accordance with the
foregoing, | again conclude that applicant nmade a safety
conplaint notifying the operator of an alleged health and safety
danger, in accordance with section 105(c) of the Act.

| further conclude that the applicant's safety conpl ai nt was
made in good faith. The applicant's testinmony regarding his
fears fromsilica dust is accepted as sincere. However, | note
that it has been held under the 1969 Mne Act that a miner does
not have to denonstrate his state of mnd at the tine he nmakes
the conplaint. The Court of Appeals for the District of Col unbia
Circuit specifically declined to inpose either a "good faith" or
"not frivol ous" test upon such conplaints or to inquire into the
merits of these conplaints. Minsey v. Federal Mne Safety and
Heal t h Revi ew Commi ssion, 595 F.2d 735 (1978). O her
interpretations of the 1969 Act by the Court of Appeals for the
District of Colunmbia Crcuit issued before the adoption of the
1977 Act were expressly accepted by Congress when it enacted the
1977 Act. S. Rep. No. 95-181, 95th Cong., 1st Sess. 36. | have
no reason to believe that the rule in Minsey al so would not be
accepted since it conports with the broad interpretation of the
1977 Act Congress repeatedly said it wanted. The safety
conplaint in this case, therefore, nore than satisfies applicable
I aw.

| acknow edge evi dence which indicates dust is adequately
controlled at this quarry. However, as the Court of Appeals’
deci sion cited above denonstrates, the issue here is not whether
there was a dust violation or an actual or potential threat to
health or safety but only whether a protected safety conpl ai nt
was nade.
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Congress wanted to encourage the nmaki ng of safety conplaints
and it has therefore extended very great protection to the making of
those conplaints. That is what this law and in particular, this
section of this lawis all about.

We now turn to the question of notivation for the di scharge.
Wy was the applicant di scharged? The operator has contended
that the applicant was di scharged because of his disputes with
managenent over pay and a nyriad of other issues unrelated to
safety. A review of the decisions of the adm nistrative |aw
judges of this Commission in discrimnation cases reveal s that
applicants in these cases nore often than not are, to put it
mldly, not managenent's favorites. Admittedly, there were many
matters of contention, including rates of pay, between this
applicant and this operator. However, the evidence convinces ne
that the notivating and precipitating cause for the discharge of
the applicant on April 18, 1979, was the safety conplaint he nade
the day before on April 17, 1979. As already noted, | accept the
applicant's testinony regardi ng what happened on April 17 and 18,
1979.

In addition, the operator's superintendent testified that
the operator had decided to get rid of the applicant and that
when on April 17, 1979, applicant refused to | oad under the bin,
t he superintendent told the office manager this was their chance
to get rid of the applicant. So too, the office manager
testified they had been | ooking for anything to | et the applicant
go. The testinony of the operator's sal es manager was to the
same effect. It is not for me in this proceeding to decide how
respondent could have properly dispensed with applicant's
services. For present purposes, what is clear is that
respondent's overwhelmng desire to rid itself of an individua
it considered troubl esone overrode its judgnment to such an extent
that the circunstances under which it di scharged the applicant,
i.e., when he was making a safety conplaint, were the very ones
proscri bed and prohibited by the Federal Mne Safety and Health
Act of 1977.

I have carefully reviewed the case | aw respondent’'s counse
has so ably brought to ny attention in his trial nenorandum
However, the substantive principles as well as the rules
regardi ng burden of proof in the cited cases are not, and never
have been applicable to mne safety cases. Mreover, under the
evi dence as already set forth, the applicant here would prevai
under many of these tests even if they were rel evant, which they
are not. See, e.g., Marshall v. Comonweal th Acquarium 611 F.2d
1 (1st Gr. 1979).
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Finally, and nost inportantly, | nust point out that the proof
of discrimnatory discharge in this case goes far beyond what is
required by the Federal Mne Safety and Health Act. The
| egislative history of this Act states that, "Whenever protected
activity is in any manner a contributing factor to the
retaliatory conduct, a finding of discrimnation should be made."
(Enphasis supplied.) S. Rep. No. 95-181, 95th Cong., 1st Sess.,
36. The Conference Conmittee adopted the Senate version of this
section of the law. S. Rep. No. 95-461, 95th Cong., 1st Sess.
51-53. The foregoing quotation from Senate Report 95-181 is a
pl ai n expl anation of the mandate of this statute. | am bound by
it. The evidence in this case goes far beyond the requirenents
of this Act. The applicant nust prevail

Accordingly, | conclude the applicant's clai m of
di scrimnatory discharge is well founded and that relief should
be granted in accordance with the statute.

Applicant testified that because his services with Luck
Quarries were term nated he could not keep up the paynents on his
truck and so was forced to sell it in late May or early June.
According to the applicant he lost all his equity since he sold
the truck for the anmount he owed on it.

As set forth above, section 105(c)(2) provides in pertinent
part: "The Conm ssion shall have authority in such proceedi ngs
to require a person committing a violation of this subsection to
take such affirmative action to abate the violation as the
Conmi ssi on deens appropriate including, but not limted to, the
rehiring or reinstatement of the mner to his forner position
wi th back pay and interest."

Wth respect to relief, the legislative history also is
instructive. The pertinent Senate Report states as follows: "It
is the Commttee's intention that the Secretary propose, and that
the Conmi ssion require, all relief that is necessary to make the
conpl aining party whole and to renove the del eterious effects of
the di scrimnatory conduct including, but not limted to,
reinstatement with full seniority rights, back pay with interest,
and reconpense for any speci al danages sustained as a result of
the discrimnation.” S. Rep. No. 95-181, 95th Cong., 1st. Sess.
37.

In this case, the applicant was tenporarily reinstated on
August 8, 1979, pursuant to ny order. However, the order of
tenmporary reinstatenent was not truly effective because applicant
had [ost his truck and could not resunme his forner status w thout
a truck to haul stone.
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The statutory directive with respect to relief is clear. The
respondent has the duty to nmake the applicant whole, that is, put
himin the position he would be in if there had been no
di scrimnatory di scharge. The relief awarded nust effectuate
this purpose. The statute is too clear to admt of any other
appr oach.

First, the respondent’'s responsibility to make the appli cant
whol e requires replacenment of the lost equity in the truck. The
applicant testified regarding the cost of the truck, his down
payment, refinancing, repairs and sale price. Al these figures
are easily verifiable. | order counsel for both parties to
confer and advise me one week fromtoday in this hearing room as
to the anobunt representing the applicant's equity in the truck
whi ch they have agreed upon.

I have not overl ooked respondent’'s argunent that the | oss of
the truck is attributable to the Secretary of Labor because the
Secretary's investigation did not proceed pronptly. It may be
that in sonme instances the Secretary does not nove fast enough in
t hese cases. However, in this case, the applicant's
uncontradicted testinony is that he lost his truck in late My or
early June. The Secretary could not be expected to conplete his
i nvestigation in that short span of time. The responsibility for
this applicant's loss of his truck is wholly the respondent’s,
not the Secretary's.

Secondl y, the respondent nust pay the applicant for the net
i ncome he |ost as an owner-operator hauling stone fromApril 18,
1979, until the date such paynment is made. It should be possible
for the parties to agree upon the gross inconme respondent
reasonably coul d have expected to receive during the period in
guestion. | recognize that at the hearing the parties offered
evi dence which gave widely varying estimates as to the expenses
of an owner-operator hauling stone. Both estinmates appear to ne
to be extrene. It should be possible for the parties to arrive
at a mutually agreeable figure as to expenses w thout the
necessity of an expensive and time-consum ng hearing on the
matter. Accordingly, | order counsel for both parties to confer
and advise me one week fromtoday in this hearing roomas to the
net income figure they have agreed upon. O course, a deduction
fromthe net inconme applicant reasonably could have been expected
to receive as a trucker nust be made in the anount of applicant's
actual earnings. The ampunt of applicant's actual earnings al so
shoul d be easily ascertainable. 1In this connection, | conclude
fromapplicant's testi nony yesterday that he did all he could to
mtigate
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damages. In particular, | conclude that applicant was not bound
to accept a job at a quarry near his honme which he believed woul d
not have been profitable.

Interest on all past due anpbunts will run at the rate of 9
percent until the date of paymnent.

Al references to the discharge nust be renoved fromthe
applicant's file.

In Iight of the foregoing it is ORDERED that:

1. Respondent pay applicant for the equity in the truck
whi ch he was forced to sell due to the discrimnnatory discharge

2. Respondent pay applicant the net incone he woul d
reasonably have been expected to earn fromApril 18, 1979, to the
date of payment, less applicant's actual earnings for this
peri od.

3. Respondent pay interest at the rate of 9 percent on the
f oregoi ng anounts.

4. Al references to the discrimnatory di scharge be
renoved fromapplicant's file.

5. Respondent reinstate applicant as an owner-operat or
haul i ng stone as soon as applicant has a truck and requests such
rei nst at ement .

Bench Decision Dated April 17, 1980

On Wednesday | ast, April 9, 1980, | rendered a bench
deci sion, holding that applicant had proved his case under
section 105(c) of the Federal Mne Safety and Health Act of 1977,
and was entitled to relief.

As part of the relief due applicant, | held respondent had
the responsibility to replace applicant's equity in the truck
Secondly, | held that respondent nust pay applicant for the net

i ncome he |ost as an owner-operator truck hauler fromApril 18,
1979, and that fromthis anount, applicant's actual earnings
shoul d be deduct ed.

| ordered counsel for both parties to confer and advise ne
with respect to the net inconme figure they agreed upon and as to
the figure regarding the equity in the truck which they agreed
upon.
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After conferring at length this norning, counsel for both
parties advise ne that they have agreed to the foll owi ng ambunts:
1. $4,770 is the equity in the truck

2. $40,000 is the lost gross incone, |ess $20,000 for
expenses, for a lost net income fromtrucking of $20, 000.

3. Applicant's actual earnings for the period were $4, 647.

| accept the foregoi ng anpbunts.

In accordance with the bench decision, the anobunt of %$4, 647
must, of course, be deducted fromthe net |ost incone of $20, 000,

resulting in a total |ost net inconme of $15, 353.

Accordingly, applicant is entitled to $15,353 plus $4, 770,
whi ch is $20,123

It is hereby ORDERED that respondent pay $20, 123 within 30

days.

In the bench decision | ast week, | ordered 9 percent
interest on the anmount due. The bench decision award of interest
is amended as follows: inasnuch as exactly a year has el apsed

since the discrimnatory discharge on April 18, 1979, in order to
achi eve an approxi mate average, the interest due will run

begi nni ng Cctober 18, 1979, until the date respondent nails the
check for the above-stated anmount to the Solicitor on behal f of
applicant. The parties have agreed to this change in the award
of interest.

The bench decision ordered respondent to reinstate the
applicant. The bench decision in this respect is anended as
follows: the right to reinstatenent shall exist for 45 days from
the date respondent mails the check, in accordance with the
relief granted. This should give applicant sufficient time to
obtain a truck and deci de whether he wi shes to resune his
rel ati onship with respondent.

The parties have agreed respondent shoul d nake the check
payable to the applicant and mail it to himin care of the
Solicitor.

The remai nder of the bench decision issued on April 9, 1980,
remains in effect, as issued.
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CORDER

The bench decision dated April 9, 1980, as anmended and
suppl enented by the bench deci sion dated April 17, 1980, is
her eby AFFI RVED

The bench decision dated April 17, 1980, is hereby AFFI RVED.

The respondent is ORDERED to pay applicant $20,123 plus
interest as set forth herein on or before May 17, 1980.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge

~FOOTNOTE 1

Admi ssion of this exhibit was agreed to at the pre-hearing
conference. However, it appears fromthe adm nistrative
transcript that the exhibit was inadvertently not admtted into
the record. It is hereby admtted as Governnment Exhibit No. 1.



