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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Contest of Ctation
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEVA 79-440-R
PETI TI ONER

Cvil Penalty Proceeding
V.
Docket No. WEVA 80-183
CONSCLI DATI ON COAL COVPANY,

RESPONDENT Ireland M ne
DEC!I SI ON
Appear ances: James H. Swain, Esq., Ofice of the Solicitor,

U S. Departnent of Labor, for Petitioner
M chel Nardi, Esqg., Consolidation Coal Conpany,
for Respondent

Bef or e: Judge Lasher

These proceedi ngs arose under section 105(b) of the Federal
M ne Safety and Health Act of 1977. A hearing on the nerits was
held in Weeling, West Virginia, on March 18, 1980, at which both
parties were represented by counsel. After considering evidence
submtted by both parties and proposed findings of fact and
concl usi ons of | aw proferred by counsel during closing argunent,
| entered an opinion on the record. (FOOTNOTE 1) M oral decision
cont ai ni ng findings, conclusions and rational e appears bel ow as
it appears in the record, other than for mnor corrections in
grammar, punctuation and the excision of dicta.

Thi s proceedi ng whi ch invol ves two dockets, G vil
Penal ty Docket No. WEVA 80-183 and Contest of G tation
Docket No. WEVA 79-440-R, both of which have been
consol idated by ny order earlier in this hearing,

i nvol ve a single citation, No. 0807767, which was

i ssued on August 27, 1979, and which alleges a
violative condition as follows: "Repairs were being
performed on the No. 26 mining machi ne by G en
Strohanyber, [FOOTNOTE 2] mechanic, and the power was
on, in No. 2 entry of 2 Mains East, 1D 001, supervised
by Ray Franklin."
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The hearing in this matter was conducted pursuant to
section 105(b) of the Federal Mne Safety and Heal th Act of
1977 and both parties were very well represented by counse
at the hearing. Counsel have complied with the requirenents
of the Adm nistrative Procedure Act by presenting argunent
at the close of hearing, thus naking it possible for ne to
give nmy decision at this tinme on the record, which ora
decision will subsequently be incorporated in a witten
deci si on and served upon the parties.

The citation (Exhibit M 1) charges the Respondent coa
operator with a violation of 30 CF. R [O75.1725(c)
whi ch provides: "Repairs or maintenance shall not be
performed on machinery until the power is off and the
machi nery is bl ocked agai nst notion, except where
machi nery notion is necessary to nmake adjustnents.™

The headi ng of 75.1725 is "Machi nery and Equi prent ;
Qperation and Mai ntenance.” As pointed out by counse
for Respondent during cross-exam nation of MSHA
Wi t ness, inspector Kenneth WIllians, a statutory
provision related to 75.1725, nanely, 30 CF. R [O
75.509, covering "Electric Power Circuit and Equi prent;
De- energi zation," provides, "Al power circuits and
el ectric equi pnent shall be de-energized before work is
done on such circuits and equi prent, except when
necessary for troubl eshooting or testing.”

| note initially that we have a statutory provision
and and inplenmenting regul ati on which appear to apply to
the factual situation which | am about to describe.
First of all, I find that the condition described in
the citation did occur since there is no specific or
general dispute concerning the general allegations
thereof. |In addition, it appears that on August 27,
1979, Inspector WIllianms, while engaged in a Triple A
i nspection of Respondent’'s Ireland M ne observed the
mechani ¢, Strohsnider, changing a hose on a Joy
Manuf act uri ng Conpany continuous mner. According to
I nspector Wllianms, and | so find, the trailing cable
attached to the continuous mner which is approxi mately
600 feet |long, was plugged into a power center. The
trailing cable was therefore energized. 1| also find
that Strohsni der advised the inspector that he had cut
the breaker off, or words to that effect, and when
asked by the inspector if he knew that the power was
supposed to be off the trailing cable too, that

Strohsnider said, "No." Wen Inspector WIIlians posed
the sane question or a simlar question to the foreman
who was present, the foreman replied, "I thought it was

de-energi zed. "
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| find that the trailing cable was attached to the
continuous mner--at the tine observed by | nspector
WIlliams--at two points, the first point being where it
is attached to the outside of the m ner but not "plugged
in" to the miner, and that it ran a distance of
approximately 8 to 12 feet to the junction box where it
becane joined to the continuous mner and where it ran for
approximately 2 nore feet while energized. | find that the
mechani ¢, Strohsnider, was engaged in replacing a hydraulic
hose on the continuous mner in question at the time the
citation was issued by the inspector and that the process
of changi ng such a hose could be either sinple or |engthy,
according to the testinony on this record, and could range
froma matter of mnutes to nmuch |onger to conplete

I find that MSHA had a policy of enforcenment rangi ng
back to approximately 1973 or 1974 which constituted an
adm nistrative interpretation of the regulation by the
adm ni stering agency to the effect that turning the
power of f neant unplugging the trailing cable to the
continuous mner at the power center and did not
include within the definition of turning the power off
the act of turning off the circuit breaker on the
continuous mner--which | note was the second point of
connection of the trailing cable and the term nal point
of the trailing cable.

I find, based upon the inspector's testinony, that
t he Respondent was aware of the MSHA interpretation to this
effect and that the Respondent's general policy was to
follow the MSHA interpretation

| also find that part of MSHA' s enforcenent policy
was to permt a mne operator in at |east two situations
to performtwo types of repairs w thout unplugging the
trailing cable fromthe power center; nanely, when bits
on the continuous m ner were changed and when wat er
sprays were cleaned. Both of these procedures take
only a few seconds and have the incidental health and
safety effect of keeping down dust. The Respondent's
contention is that by turning off the circuit breaker
on the continuous mner, it conplies with section
75.1725(c), since such act constitutes putting the
pi ece of machinery in such a state that the "power is
off." The CGovernnent contends that for the power to be
of f of the piece of machinery the trailing cable nust
be unpl ugged at the power center

I amconstrained to reject the Respondent's view
for two reasons even though there are certain equities
involved in the instant fact situation which serve to
bol ster the interpretation urged by the Respondent. To
begin with, I
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beli eve that regulation 75.1725(c) nust be read in |ight
of the statutory provision, section 75.509. 1| find
specifically that the continuous mner involved is a

pi ece of electric equipnent, as that termis used in
75.509, and is also "machinery" as that termis used in
75.1725(c). Al so prelimnarily, | find that none of the
exceptional circunstances nmentioned in the two regul ations
are applicable here, i.e., that there was troubl eshooting
or testing going on or that machinery notion was necessary
to make the repairs which Strohsni der was engaged in.

The record is clear based both on the testi nony of the
i nspector and al so of the Respondent's w tness, M.
Al'l en Newcone, that the circuit breakers can
mal functi on and becone defective. Testinony and
evidence in the record is also clear that at least to
sonme extent for a mninmumof 2 feet electric current
does flow into the continuous mner and that should a
mal functi on occur electric current would fl ow beyond
the 2-foot distance into the piece of machinery
involved. So to that technical--and | would say very
techni cal standpoint--1 conclude that the two
regul ati ons should be construed to indicate that the
continuous mner is energized in the sense of section
75.509, and that the power is on the continuous m ner
wi thin the nmeani ng of section 75.1725 even though the
circuit breaker is turned off-when the trailing cable
is plugged into the power center. The cases are | egion
to the effect that the Federal Coal Mne Health and
Safety Act is to be interpreted liberally to the effect
to protect the safety of the mners. | therefore do
follow a liberal interpretation of these two
regul ations in so finding.

A second basis for this conclusion, which is the
resolution of the critical issue posed in this case, is
that | also find the trailing cable to be part of the
machi nery. | rnust confess that my original inclination
as the hearing started out was to the contrary. The
evi dence, however, does indicate that the trailing
cabl e, although not part of the original equipnment of
the Joy continuous mner, is pernmanently attached to
the continuous mner at two points. Particularly, it
beconmes permanently attached to the junction box. As
M. Newcorme, who | recognize as a master nechanic and
el ectrical expert, pointed out, the trailing cable,
once it is connected to the junction box, becones part
of the box to the extent that the total connection
t hat box, nust be certified as permssible.
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There is also evidence that the trailing cable can
thus remain on the continuous mner for as |long as a year
al though I do have in mnd M. Newcone's testinony that
sonetines it has to be changed in the sane shift that it

is connected. | analogize this generally to a | anp, where
the cord at one end has a plug in it and at the other end
it is connected to the lanp. | think once the cord is

attached to the lanmp permanently or in that manner it becone
part of the lanp and thus, as in the case of the continuous
m ner, the power is shut off by unplugging it at the point
where it connects to a flow of electricity, in this case

the power center. Turning off the switch on the lanmp turns
the Iight out but does not render the | anp safe to work on
as long as it is plugged in.

M. Newcone, as counsel for the Governnent points out,
did concede that the safest neans of deenergizing the
continuous mner was to unplug it at the power center

| find therefore that the trailing cable is part of
the continous miner and that the trailing cable was not
deenergi zed, or in the ternms of section 75.1725, had
not had the "power cut off" at the time the condition
was observed by the inspector. Accordingly, a violation
of section 75.1725(c) did occur and | find that the
citation was properly issued in those circunstances.

Turning nowto the statutory criteria, | find,
based upon stipulation, that in the 2-year period prior
to the issuance of the citation that the Respondent had
922 previous violations; that the Respondent is a |large
operator; that follow ng the i ssuance of the citation
Respondent proceeded in good faith to achieve rapid
conpliance with the viol ated safety standard; and that
any penalty | assess in these proceedings will not be
beyond the economic ability of the Respondent to pay
and simul taneously remain i n business.

The CGovernnment has not nmade any contention of gross
negl i gence or ordinary negligence and there is no need
for me to bel abor the point other than to note that
Respondent' s basic bone of contention, is, in ny
opinion, justified. | believe that we are in this
heari ng today because of Respondent's difficulty in
dealing with the enforcenment policy of the Government
and possibly even nore specifically the | ack of
preci sion of the wordsmths which the Governnent
enpl oys to draft these regul ati ons.

* * * * * * *
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I think the anbiguities can be easily catal ogued by
one or two people which would save a trenmendous anount of
problenms in the everyday operation of the mnes as well as
in the administration of the adm nistrative justice system
intrying to clarify these things on the basis of fact
situations which | believe |like this one many tines are not
typi cal of those which arise in the mnes. | find the
Respondent's proceeding to try to obtain a clarification
inthis case is in good faith and I do consider that in ny
eval uation of the negligence factor although | also believe
the violation was probably one which occurred through sone
negl i gence based upon the inspector's account of the foreman's
reply, towit: "I thought it was de-energized."” 1In any event,
t he amount of the penalty will be significantly decreased on
the basis of the negligence factor--and the seriousness factor

Briefly, the inspector's testinmony (with respect to
gravity) does indicate that the possibility of any
hazard coming to fruition was very renote and his
description of possible injuries was devoid of any
nmedi cal precision. Therefore, | aminclined to fully
credit the evidence presented by Respondent, which was
wel | anal yzed and thorough with respect to seriousness,
indicating: that no coal was being m ned; that the
machi ne was not being operated at the tinme; that the
hose is separate fromthe electrical circuit; that the
breaker on the nmachi ne was knocked to the off position
that there are several motors, | think four, on the
continuous mner; that the main notor, the punp notor,
has to be energi zed before the other notors can be
engaged; that the Ireland Mne is an open mne in the
sense that the visibility is good; and that the
mechani ¢, Strohsnider, was standing up and visible to
anyone standing on the other side of the machine.

Finally, | note that there is no contention of any
serious degree of gravity fromthe Government. | find
that this was not a serious violation. Considering the
six statutory criteria, a penalty of $100 is assessed
in this case

ORDER
Respondent, if it has not previously done so, is ORDERED to

pay to the Secretary of Labor the sum of $100 within 30 days of
the i ssuance date of this decision

M chael A. Lasher, Jr.
Judge

~FOOTNOTE 1
Tr. 108-117.

~FOOTNOTE 2



The correct nane is Enerson Strohsnider.



