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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 79-161-M
PETI TI ONER A.O No. 26-00265-050009I
V. Cedar Holl ow Pl ant and Quarry
WARNER COVPANY,
RESPONDENT
DECI SI ON AND ORDER
Appear ances: Bar bar a Kauf mann, Esq., Covette Rooney, Esg.,

U S. Departnent of Labor, Phil adel phia,
Pennsyl vania, for the Petitioner Thonas
McGol dri ck, Esq., Bala Cynwyd, Pensylvania
for the Respondent

Bef or e: Judge Kennedy

This matter cane on for an evidentiary hearing in Readi ng,
Pennsyl vania on April 24, 1980. The gravamen of the charge was
that the operator failed to ensure strict conpliance with the
mandat ory safety standard that requires electrically powered
equi prent be deenergi zed and | ocked out before mechanical work is
done on such equi prent, 30 CFR 56.12-16. As a result of this
dereliction, it was charged the Linme Plant Foreman lost his right
hand when he attenpted to renove a bl ockage in a chute feeding
the screw conveyor with the power on. For the extrenely serious
vi ol ati on charged and for the foreman's failure to exercise the
hi gh degree of care inposed by the Act, the Assessment Ofice
proposed a penalty of $5,000. Upon contest, the solicitor
reconmended t he penalty be increased to $10, 000.

The operator admtted the fact of violation but clainmed its
foreman' s m sconduct and negligence was so unforeseeabl e and
unpreventable as to nmake it unjust to inpute his actions to the
operator for the purpose of determ ning the amount of the penalty
warranted. The operator further clainmed the contributory
negl i gence of its nonsupervisory personnel (rank-and-file mners)
was not attributable to it as a matter of |aw
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In response to the trial judge's pretrial order the parties
briefed the issues of strict liability and inputed negligence.
On April 18, 1980 the trial judge issued an order establishing as
the I aw of the case (1) that the Mne Safety Act is a strict
liability statute, (2) an operator is vicariously |liable under
the doctrine of respondent superior for both the violations and
the negligence of its enployees and of ficers of whatever rank
(3) the negligence of an operator's agents and enpl oyees of
what ever degree is inmputable to the operator for the purpose of
assessing an appropriate civil penalty, and (4) the operator may
show in mtigation that the conduct of an agent was so
aberrational in nature as to be substantially or totally
unf or eseeabl e or unprevent abl e.

After hearing the parties at length and carefully
consi dering the evidence adduced, the trial judge entered the
foll owi ng bench deci sion:

Based on a preponderance of the reliable, probative and
substanti al evidence, and after carefully observing the
denmeanor of the wi tnesses and probing their veracity, |
find:

1. The violation charged did, in fact, occur

2. That it was extrenely serious and created a hazard
of a fatal or disabling injury.

3. That the violation occurred as a result of the Line
Plant Foreman's (M. Martyniuk's) thoughtless, if not
reckl ess, disregard for conpliance with the mandatory
safety standard cited.

4. That the operator's defense in nmitigation of the
penal ty, namely unforeseeabl e and unpreventabl e
enpl oyee m sconduct is unpersuasive. It is
unper suasi ve because the operator knew or should have
known that before the accident its |ock-out procedure
was i nadequate and wi dely disregarded. There has been
much i nprovenent since then. The operator's defense is
al so unpersuasi ve because under the circunstances M.
Martyni uk's conduct as well as that of M. Thonpson and
M. Richardson was not aberrational or unforeseeable
but ordinary human error that stenmed froma | ack of
safety consci ousness. Only conduct that is willfully
reckl ess or obviously inexplicable, denented or
sui ci dal can reduce inputable conduct anmounting to
gross negligence to that of slight negligence.

5. The operator's defense is al so unacceptable as a
matter of law The Mne Safety Lawis a strict
liability statute under which an operator is liable
wi thout fault for the failure of its enployees to
exerci se the high degree of care inposed by the Act.
Here, no basis is shown for refusing to i npute, w thout
di m nution, the gross negligence of Messrs. Martyni uk



Thonpson and Richardson to the operator.
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6. That to insure a change in the wi despread attitude of
di sregard for safe practices that previously existed
on the part of managenment and |abor in this facility,
the Secretary should announce his intention to invoke
the authority of section 110(c) of the Act to prosecute
any individual civilly or crimnally for any future
violations of 30 CFR 56. 12-16.

7. That the premi ses considered and after a carefu
bal anci ng of the equities, the anmount of the penalty
warranted and that best calculated to deter future
violations and insure voluntary conpliance is $7,500.

Accordingly, it is ORDERED that the operator pay a penalty
of $7,500 on or before May 15, 1980.

The foregoing is a true and correct copy of the decision
entered on the record in this matter on April 24, 1980. It is
ORDERED, therefore, that the same be, and hereby is, ADOPTED AND
CONFI RMED as the trial judge's final decision in this matter

Joseph B. Kennedy
Admi ni strative Law Judge



