CCASE:

SCL (MSHA) V. RANGER FUEL
DDATE:

19800429

TTEXT:



~985

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80-121
PETI TI ONER A. O No. 46-04581-03020
V. Beckl ey No. 2 M ne

RANGER FUEL CORPORATI ON,
RESPONDENT

ORDER OF DI SM SSAL

On February 12, 1980, | issued a Denial of Mtions for
Sunmmary Deci sion, Denial of Mtion for Stay, and Prehearing
Order. | denied the parties' notion for sunmary deci sion on the

ground that there was a genuine dispute between the parties as to
the type of inspection which was involved in this case. The
guestion presented is the entitlenent of a certain mner to

"wal karound conpensation" under Section 103(f) of the Federa

M ne Safety and Health Act of 1977 (the Act).

In a response to nmy Prehearing Order filed on April 3, 1980,
Petitioner resolved this dispute stating, "The parties have
agreed that the inspection involved was an acci dent investigation
i nspection, that it was not a 103(i) inspection and that it was
not part of a regular quarterly inspection.”

Petitioner then argued that the inspection in this case is
"factually and Il egally distinguishable"” fromthe types of
i nspections involved in Secretary of Labor, Mne Safety and
Heal th Administration (MSHA) v. The Hel en M ning Conpany, Docket
No. PITT 79-11-P, 1 FMSHRC Decs. 1796 (1979), appeal docket ed,
No. 79-2537 (D.C. Cir., Dec. 21, 1979) and Kentl and- El khorn Coa
Corporation v. Secretary of Labor, Mne Safety and Health
Admi ni stration (MSHA), Docket No. PIKE 78-399, 1 FMSHRC Decs.
1833 (1979), appeal docketed, No. 79-2536 (D.C. Gr., Dec. 21
1979)

| do not agree. In Helen Mning, the Comm ssion held that
Section 103(f) does not require operators to pay a mners
representative for the tinme he spends acconpanying a mne
i nspector during a "spot" inspection required by Section 103(i)
of the Act. In Kentland-El khorn, the Conm ssion nmade a simlar
hol ding with respect to tinme spent acconpanying a m ne inspector
during a special electrical inspection. 1In both cases, the
Conmi ssion relied upon a statenent made by Congressnan Perkins
during Congress' consideration of what was to becone the Act.
Congressman Perkins stated in part that, "it is the intent of the
conmittee to require an opportunity to acconpany the inspector at
no |l oss of pay only for the regular inspections to be nade by
MSHA personnel at |east four tines a year in the case of



underground mnes, and two tinmes per year in the
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case of surface mnes. The inspections in Helen M ning and

Kent | and- El khorn did not fall into this category, and accordingly
t he Conmi ssion deni ed wal karound conpensati on. While an acci dent

i nvestigation inspection has apparently not been specifically

rul ed on by the Conm ssion in a wal karound case, | believe that
Congressman Perkins' statement, upon which the Conm ssion relied,
mandat es deni al of conpensation in this situation as well.

Finally, although Hel en M ning and Kentl and- El khorn have
been appealed to the United States Court of Appeals for the
District of Columaia Circuit, | do not believe this case should
be held in abeyance while the court cases are pending. See: ny
comments in the February 12 Order in this case.

ORDER
This case is DI SM SSED w t hout prejudice.

Edwin S. Bernstein
Admi ni strative Law Judge



