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JURI SDI CTI ON AND PROCEDURAL HI STORY
This is a consolidated proceedi ng i nvol ving an application
for review and a civil penalty proceeding. The application for

review was filed by Helvetia Coal Conpany (hereinafter
"Hel vetia") under section 107(e) of the Federal M ne
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Safety and Health Act of 1977, 30 U.S.C. 0O817(e), to nmodify an
order of withdrawal due to inm nent danger issued by a federa

m ne i nspector enployed by the Mne Safety and Heal th

Admi ni stration (hereinafter "MSHA'") pursuant to section 107(a) of
the Act. The civil penalty proceeding was filed by MSHA under
section 110(a) of the Act, 30 U S.C. 0[1820(a), to assess a
penalty agai nst Helvetia for violation of a mandatory safety
standard. The parties filed prehearing statenents and the case
was heard in Pittsburgh, Pennsylvania, on March 11 and 12, 1980.
The following witnesses testified on behalf of MSHA: Roy C
Craver, inspector; Ceorge E. Tersine, inspector; and Robert

Nel son, inspection supervisor. The follow ng witnesses testified
on behalf of Helvetia: Robert Anderson, nmanager of m nes; Ronald
Evani ck, section foreman; Jerone Strong, mne foreman; and Edward
Onuscheck, assistant to the president and safety director

This matter involves the discovery of methane concentrations
in excess of five percent at the Lucerne No. 6 Mne in Septenber
1979. Thereafter, MSHA issued the following: (1) an order of
wi t hdrawal of the entire mine due to inmm nent danger; and (2) a
citation for failure to inmediately notify MSHA of the occurrence
of an accident. Helvetia contends as follows: (1) although an
i mm nent danger existed, the order of withdrawal should be
nodified to close only one section of the mne rather than the
entire mne; and (2) Helvetia was not required to report an
acci dent because there was no unplanned i nundati on of a mne by a
gas. Helvetia requested a nodification of the w thdrawal order
and a vacation of the citation. MSHA requested that the
wi t hdrawal order be affirmed as issued and that a civil penalty
be assessed for the violation of the Act.
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| SSUES

The first general issue is whether the order of w thdrawal
due to i mm nent danger was properly issued. The specific issue
is whether the order of w thdrawal should be nodified to cover
only the one section rather than the entire nne

The second general issue is whether Helvetia violated the
Act or regul ations as charged by MSHA and, if so, the anount of
the civil penalty which should be assessed.

APPL| CABLE LAW

Section 107(a) of the Act, 30 U S.C. 0817(a), provides as
fol | ows:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i nm nent
danger exists, such representative shall determ ne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mne to cause all persons, except
those referred to in section 104(c) to be withdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such inmm nent danger and the conditions
or practices which caused such i mm nent danger no
| onger exist. The issuance of an order under this
subsection shall not preclude the issuance of a
citation under section 104 or the proposing of a
penal ty under section 110.

Section 3(j) of the Act, 30 U S.C. 0802(j), states:
i mm nent danger' means the existence of any condition or
practice in a coal or other m ne which could reasonably be
expected to cause death or serious physical harm before such
condition or practice can be abated.™
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30 C.F.R [50.10 provides in pertinent part as foll ows:
"If an accident occurs, an operator shall inmmediately contact the
MSHA district or subdistrict office having jurisdiction over its
mne * * *_"

30 CF.R [50.2 defines an "accident," inter alia, to be
"an unpl anned i nundation of a mne by a liquid or gas * * *."

Section 110(i) of the Act, 30 U S.C. [0820(i), provides in
pertinent part as foll ows:

In assessing civil nmonetary penalties, the Conm ssion
shal |l consider the operator's history of previous
vi ol ati ons, the appropriateness of such penalty to the
size of the business of the operator charged, whether
t he operator was negligent, the effect on the
operator's ability to continue in business, the gravity
of the violation, and the denonstrated good faith of
the person charged in attenpting to achieve rapid
conpliance after notification of a violation

STI PULATI ONS

1. Lucerne No. 6 Mne is subject to the jurisdiction
of the Mne Safety and Health Act of 1977.

2. Lucerne No. 6 Mne is a gassy mne liberating in
excess of one mllion cubic feet of nmethane within a
24-hour period.

3. Lucerne No. 6 Mne is a large mne enpl oyi ng
approxi mately 460 m ners working on 13 working sections
rotating on a three-shift basis.

4. Lucerne No. 6 Mne is a part of Helvetia Coa
Company, which is a subsidiary of R & P Coal Conpany.

5. The inspectors who represent the Secretary in this
case were at all pertinent tinmes to this proceedi ng
duly authorized representatives of the Secretary of
Labor .

6. The operator has a previous history of 448 paid
vi ol ati ons issued against Lucerne No. 6 Mne within the
previous 24-nmonth period to Septenmber 7, 1979. There
is no previous history of violation of section 50.10.
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7. The operator does not contest the validity of the
i ssuance of the imm nent danger order but is primrily
concerned with the extent of the order

8. Any penalty assessed in this proceedi ng woul d not
affect the operator's ability to remain in business.

9. Wth regard to the alleged violation of 30 CF. R 0O
50.10, the violation was abated by the operator in good
faith.

SUMVARY OF THE EVI DENCE
Undi sput ed Evi dence

The Lucerne No. 6 Mne was classified as a gassy mne with a
prior history of excessive nethane concentrations and net hane
ignitions. The section involved in this incident, 1 Butt 4
Ri ght, had been mined by retreat mning. At approximtely 12:30
p.m on Septenber 5, 1979, the day-shift foreman of this section
was maeking his weekly inspection of the return airway. He called
the m ne superintendent, WIIiam Tanner, and reported that he had
found nethane in the return airway in concentrations of five
percent or greater. No other section used this return airway.
VWhen the 4:01 shift came on duty that day, this information was
reported to section foreman Ronal d Evani ck. Thereafter, M.
Evani ck took his crew of six or seven men up to the working face
where he found only .1 to .2 percent nethane. The crew went to
work and M. Evanick went to the air return to check for nethane.
He reported that the nethane in the air return "pegged ny
spotter.” The reading was taken 12 inches fromthe roof and
i ndicated that there was nore than 9.9 percent nethane in that
area. Thereupon, M. Evanick returned to his section and
consulted with other menbers of mne nmanagenent. At approxi mately
6:30 to 7 p.m on Septenber 5, 1979, managenent decided to cut
off all power to the affected section and
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to stop all mning. Thereafter, the nenbers of the crew remained
inthe area to correct problenms with the ventilation system The
working face in this section was approxi mately 500 feet fromthe
pl ace where the high concentration of methane was found.

On the norning of Septenber 6, 1979, a regul ar NMSHA
i nspector of this mne, George E. Tersine, was on the m ne
property to conduct an inspection. No one from managenent
reported to himthat high concentrations of nethane had been
found on the previous day. He went about his regular inspection
in anot her section of the mne. At about the sane tine, Robert
Ander son, manager of mnes, was inforned that methane in excess
of five percent had been found in the return airway on the prior
day. Manager Anderson, Superintendent Tanner, and M ne Foreman
Jerome Strong went into the section to investigate. They found
met hane in excess of five percent. They decided to rearrange the
stoppi ngs and tighten the canvas and checks in order to bl eed off
t he excessive nethane. They reaffirmed the prior decision to
de-energi ze the section and di sconti nue m ni ng operations.

VWil e I nspector Tersine was conducting his regul ar
i nspection of the Lucerne No. 6 Mne, a mner approached hi m at
t he di nner hole and advi sed hi mthat Helvetia had voluntarily
cl osed one section of the m ne because of nethane problens. At
approximately 1:30 p.m, Inspector Tersine encountered Manager
Ander son and Superintendent Tanner. Wen the inspector inquired
about the methane problem he was advised by Superintendent
Tanner that approximately 1.8 percent mnethane had been found in
the return airway of the affected section and that this section
was cl osed and the power was cut off. Inspector Tersine asked why
this had not been reported to MSHA and
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Hel vetia stated that it had no duty to report this incident. M.
Ander son conceded that the operator did not have a copy of Part
50 of the applicable regulations in its mne office. After this
exchange, Inspector Tersine returned to the MSHA office. He did
not go into the affected section at any time on Septenber 6,
1979.

Upon returning to the MSHA of fice, |Inspector Tersine
mentioned the nmethane problemat this mne to Robert Nelson, his
supervi sor. Supervisor Nelson then ordered Inspector McClure to
investigate this matter during the 4:01 p.m shift on Septenber
6. According to Helvetia's witnesses, Inspector McCure went into

the affected section and took nethane readings. It was alleged
t hat he obtai ned net hane readi ngs in excess of five percent, but
left the mine without issuing any orders or citations. |In any

event, Inspector McClure did not testify in this case.

At approximately 11:30 p.m on Septenber 6, 1979,
Supervi sing I nspector Nelson entered the mne to conduct his own
i nspection. No one from Helvetia advi sed hi mthat nethane in
excess of five percent had been found. |In fact, the conpany
advised himthat it had obtained | ow readings in this area.
Supervi sor Nel son took several readings in various places but did
not detect methane in excess of 1.3 percent. Based upon the
i nformati on that was available to himat the tinme, Supervisor
Nel son concl uded that he did not have enough evidence at that
time to issue a withdrawal order. Wile he was conducting his
i nspecti on, Supervisor Nelson noted that the power to the section
was cut off and no m ning was being perforned. Mners were
hand- carryi ng bl ocks for stoppings.
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On the norning of Septenmber 7, 1979, Supervisor Nel son assigned
I nspector Roy C. Craver and regular Inspector CGeorge E. Tersine
to the mine in question to conduct a further inspection. At
approximately 8:15 a.m, Inspectors Craver and Tersine went
underground. |Inspector Craver admtted that he may have said
that he would issue a closure order for the entire mne if he
found nethane in excess of 1.5 percent. After arriving in the
af fected section, four check points were established for nethane
sanmpling. At each check point, the inspectors took nethane
readi ngs on their nethanoneters and obtai ned bottle sanples which
were | ater analyzed in the MSHA | aboratory. At check point No.
1, the nethanoneters indicated 1.2 to 1.3 percent nethane. A
bottl e sanpl e was subsequently anal yzed as showi ng 1.13 percent
met hane. The inspectors then advanced inby and established check
point No. 2. The methanoneters indicated 1.1 to 1.3 percent
met hane. A bottle sanple was subsequently anal yzed as show ng
1.2 percent nethane. The inspectors again advanced i nby and
est abl i shed check point No. 3. The nethanoneters indicated
met hane at 2.8 percent and a bottle sanple was subsequently
anal yzed at 2.83 percent. At this point, |Inspector Craver
advi sed managenent that they were over 1.5 percent nethane and
were subject to a closure order. He did not wite any closure
order at this time but rather advanced inby to establish check
point No. 4 to determ ne the extent and concentration of the
met hane. At check point No. 4, the nethanoneter indicated 4.0
percent nethane and a bottle sanpl e was subsequently anal yzed at
6. 25 percent nethane. Although no additional check points were
est abl i shed, Inspector Craver testified that he took additiona
nmet hane readi ngs whi ch establi shed nmet hane concentrations in the
range of 5 to 10 percent. |Inspector Craver believed that the
nmet hane was conming froma caved-in section of the gob area.
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Based upon finding the foregoi ng nethane concentrations,

I nspector Craver determ ned that a section 107(a) order should be
i ssued closing the entire nmne due to i nm nent danger. He

t hereupon left the section and returned to the surface. He called
Supervi sor Nel son and inforned himof the nethane readi ngs and
his decision to issue the order of withdrawal. At 1:15 p.m on
Septenber 7, 1979, the order of withdrawal was issued closing the
entire mne. Thereupon, 161 miners were renmoved. On Septenber 9,
1979, Inspector Tersine termnated the w thdrawal order during
the day shift. The term nation was based upon the fact that

nmet hane had been reduced bel ow one percent in the entire affected
ar ea.

On Septenber 12, 1979, Inspector Tersine issued a citation
under section 104(a) for violation of 30 C F.R [J50.10 for
Hel vetia's failure to notify MSHA of an accident. This citation
was based upon the fact that Hel vetia never reported an accident
to MBHA and did not mention the nethane problemuntil after
i nterrogation by Inspector Tersine.

It is undisputed that methane concentrations between five
and 15 percent are explosive. It is agreed that no one from NMSHA
had any di sagreement with the nmethods used by Helvetia to abate
this condition.

O her Evidence

Roy C. Craver has been an MSHA inspector for nine years. He
testified that based upon his experience and findings on
Septenber 7, 1979, the nmethane problemin the affected section
presented an i nm nent danger to mners working in the mne and
required the closure of the entire mne. H's reasons were as
follows: (1) there was no way to determ ne the extent
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of the area which would be affected in the event of an expl osion
and the threat of an explosion affected the entire mne; (2) it
was i npossible to determ ne the anount of nethane present in the
m ne; (3) continued mning in other sections would have |iberated
nore nethane; (4) if the sand rock roof collapsed, it could cause
a spark which could ignite the nmethane; (5) all three el enents
necessary for an expl osion were present: oxygen, fuel, and a
possible ignition source; and (6) the mne had a history of an
ignition during the preceding nonth and five ignitions in the
previous 8 years. Inspector Craver testified that he was
primarily concerned about an ignition and the safety of mners.
He stated that he would not necessarily close an entire mne if
1.5 percent nmethane were found in an advanci ng section. However,
in this case he found nethane in excess of five percent in a
retreat section. While he did not know precisely where the other
wor ki ng sections were |located in the mne, he testified that if
the No. 1 fan had a problem eight working sections would be
affected. At the tinme he issued the order, no one from Hel vetia
conplained to himthat the order was too broad or that it should
be limted to the one section

Ceorge E. Tersine has been an MSHA i nspector for 4 years.
He was a regular inspector of this mne. He testified that
Superi nt endent Tanner advised himthat there was a feeder
resulting froma fall in the affected area. Since there was no
report of a nethane accumulation in the prior weekly report, he
assuned that this was a sudden inundation of methane. Although
Hel vetia never advised himof the existence of the nethane
problem he did not believe that it was trying to hide the
probl em from hi m
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Robert Nel son has been an inspection supervisor since 1971
He has been a mine inspector since 1962. He reported that on March
11, 1977, Helvetia experienced a cave-in at this mne resulting
in an inundation of nethane. At that time, Helvetia i mediately
reported this accident to MESA (MSHA' s predecessor). In
Sept enber 1979, all of the top managenent of the mne were new to
this mne within the previous year. Supervisor Nelson did not
thi nk that m ne managenent had experience in liberating |arge
gquantities of nethane. He stated that if the nethane expl oded,
it would endanger a |large area of the mine. He further testified
that the order of withdrawal for the entire mne was proper under
the circunstances. He stated that while the nethane was being
diluted and renoved fromthe mne it could cause an expl osi on at
a fan or bathhouse. At the tine the order of withdrawal was
witten, Helvetia had no plan to renove the nethane and had not
deci ded where to build stoppings. It was necessary to issue an
order of withdrawal for the entire m ne because of the necessity
to nove |large quantities of methane. Control of a | arge area of
the m ne was necessary in order to liberate this anount of
nmet hane.

Supervi sor Nelson did not recall any conversation with
Hel veti a managenent wherein they expressed the opinion that only
one section of the mne should be closed. He also testified that
he woul d not necessarily close an entire mine if nethane in
excess of 1.5 percent was found. Wth regard to |Inspector
McC ure's alleged detection of nethane in excess of five percent,
Supervi sor Nelson testified that he was informed that |nspector
McCl ure obtai ned such a reading at a cave by the roof rather than
at a place where nethane readi ngs shoul d be taken by | aw.
Supervi sor Nel son stated his
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opi nion that an inundation of gas was a sudden inrush or a slow
build up that covered an area.

Robert Anderson has been the manager of mines for Helvetia
for one year. He testified that he did not know if anyone from
Hel vetia informed I nspector Tersine of the levels of mnethane
found by the operator. Prior to the issuance of the order of
wi t hdrawal , Hel vetia was rearrangi ng stoppings and tightening
canvas and checks. Four stoppings had been built during the day
shift on Septenber 6. The return air flow was changed. Manager
Ander son assuned that the accumnul ati on of nethane was due to
falls that knocked out canvas and di sturbed the ventilation
system He never ascertained the cause of the accumul ati on of
nmet hane.

Manager Anderson testified that he was unable to determ ne
the exact area of nethane concentration because of the existence
of falls. Nevertheless, he expressed his opinion that the entire
m ne shoul d not have been cl osed, because even if there was an
explosion, it would only affect one section, and the possibility
of ignition was renmote. He conceded that he had no experience or
expertise in the area of nmine expl osions.

Manager Anderson admitted that on Septenber 6, 1979, he did
not have Part 50 of the MSHA regul ati ons concerning a duty to
report accidents. He thought he was only required to report
i nundati ons of water rather than inundations of gas as well as
water. On the norning of Septenmber 7, 1979, he was informed by
Superi ntendent Tanner that Inspector Craver had said that he
woul d close the entire mine if he found over 1.5 percent nethane
because the inspector "had orders.” Manager Anderson knew t hat
t he
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i nspector would find nore than 1.5 percent methane because the
sanmpling by Helvetia reported higher concentrations. Helvetia
took nore readings of nethane than are reported on its Exhibit
o 1.

Jerome Strong, mine foreman, testified that he was the
general assistant mne foreman in March 1977 and he was invol ved
in the renoval of nmethane fromthe mine at that tinme. 1In the
early afternoon of Septenmber 5, 1979, Section Foreman, Richard
Barkl ey, called himand reported findi ng nethane of "five percent
or better.” Mne Foreman Strong conceded that no one told
I nspect or Tersine, who was on the pren ses on Septenber 5 and 6,
1979, what had been found regardi ng net hane.

Edward Onuscheck is the assistant to the president and
safety director of R & P Coal Conpany, Helvetia' s parent conpany.
He was on vacation at the tinme of this incident. He returned to
wor k on Septenber 8, 1979. He testified that he conducted an
i nvestigation which resulted in verbal reports being submtted to
him H s investigation indicated that at a point a couple of
hundred feet inby check point No. 4, retreat mning had disturbed
ventil ation and a conbination of feeders, cave-ins, and
ventilation problens resulted in the excessive accumul ati on of
met hane. He further concluded that there had been a gradua
build up of nmethane but no inundation. He distinguished the
March 1977 met hane incident at this mne as being a nassive chain
reaction of falls which required that the entire m ne be
de-energi zed. He al so distinguished the March 1977 i nci dent
because at that tinme, the extent of the affected area coul d not
be identified, whereas in the present case, the area was defi ned.
However, he agreed that as |late as Septenber 8, 1979, a finding
of 4.1 percent nethane was nmade at the
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right regulator after the nethane had been diluted. He also
conceded that if there were an explosion in the mne, he would
feel safer if all nen were outside the mne. He defined
"inundation" as a flooding or outburst. Hence, he did not
bel i eve that the incident in question was an inundation of

nmet hane. He al so noted that section 50.10 of the regul ations
becanme effective in January 1978, wherein the definition of
"accident” was expanded to include inundations of gas as well as
i nundati ons of |iquid.

Docunent ary Evi dence

Hel vetia submitted reports of methane readi ngs taken at
various points in the mne from Septenber 5 through 9, 1979.
However, none of the reports for Septenber 5, 1979, showed the
percent age of mnethane found. On Septenber 6, 1979, 9.7 percent
met hane was found at check point No. 3 at 2:35 p.m The various
readi ngs for Septenber 6 show three readi ngs of five percent
nmet hane or nmore. On Septenber 7, 9.9 percent nethane was found
at check point No. 3 at 9:35 a.m Even as |ate as Septenber 8,
4.1 percent nethane was found at the right regul ator which was
approximately 1 mle fromthe points where nethane in excess of
five percent was previously found (Exh. O1).

The M ne Exam ner's Report of Daily Inspections subnitted by
Hel vetia showed several alterations under the subject of
expl osi ve gases. For exanple, on Septenber 5, the word "none"
appears under the colum of "Explosive Gases" but is crossed out
and the follow ng appears: "excessive anount of CH4 found in
right return"” (Exh. O 3).

Hel vetia submitted a copy of the definition of the term
"inundation" fromthe Dictionary of Mning, Mneral, and Rel ated
Ternms, Bureau of Mnes, which is as follows: "An inrush of water
on a large scale which floods
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the entire mne or a large section of the workings" (Exh. O4).
Hel vetia al so submtted a definition of the term"inundate" from
Webster's New Col l egiate Dictionary which is as follows: "1: to
cover with a flood: overflow 2: overwheln (Exh. O5).

MSHA submitted a conputer printout of the prior violations
at the mine in question for the previous 2 years. In that period
of time, 448 violations were assessed for a total anount of
$60, 626. There were no prior violations of 30 C F. R [50.10
(Exh. G4).

EVALUATI ON OF THE EVI DENCE

Al of the testinony, exhibits, stipulations, and argunents
of counsel have been considered. The evidence shows that in the
early afternoon of Septenber 5, 1979, Richard Berkely, a section
foreman, found nethane in excess of five percent in the return
airway of the 1 Butt 4 Right Section of the Lucerne No. 6 M ne.
Several hours later, the power was cut off and normal m ning
operations were voluntarily discontinued in this section by
Hel vetia. No one infornmed MSHA of this condition until a mner
mentioned the nmethane problemto MSHA | nspector CGeorge Tersine
approxi mately 24 hours after the di scovery of the excessive
met hane. \Wen I nspector Tersine inquired of Helvetia nanagenent
about the met hane problem he was advised that 1.8 percent
met hane had been found in the return airway and that the power
had been cut off and normal m ning operations discontinued.

I nspector Tersine did not go into the affected area to conduct an
i nspection. He returned to the MSHA of fice and subsequently

i nformed his supervisor, Robert Nelson. Three MSHA inspectors
went into the affected section on the evening of Septenber 6 and
early norning of Septenber 7. No orders were issued. At 8:15
a.m on Septenber 7, 1979, Inspector Roy Craver went
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underground to conduct an inspection. He found concentrations of
nmet hane in excess of five percent at several places in the

af fected section. He advised Hel vetia managenent that he woul d

i ssue an inm nent danger withdrawal order based upon his
findings. He returned to the surface and discussed his findings
and proposed course of action with Supervisor Robert Nelson. At
1:15 p.m on Septenber 7, 1979, Inspector Craver issued an

i mm nent danger wi thdrawal order for the entire mne. At the
time of the issuance of the inmnent wthdrawal order, 161 m ners
were renmoved. The order was term nated on Septenber 9. On
Septenber 12, 1979, Inspector Tersine issued a citation to

Hel vetia for violation of 30 CF.R 0[50.10, failure to report an
accident to MsSHA

MSHA contends that the withdrawal order due to inm nent
danger pursuant to section 107 of the Act was properly issued and
that the entire mne should have been cl osed because of the
i mm nent danger. NMSHA further contends that a civil penalty in
t he amount of $60 shoul d be assessed against Helvetia for failure
to report an accident. Helvetia concedes that an inmm nent danger
existed in the affected section of its mne but contends that the
wi t hdrawal order should be nodified to pernmit the rest of the
mne to remai n open because no i mm nent danger existed in other
sections. Helvetia further contends that there was no inundation
of its mne by gas and, hence, it had no duty to report an
accident to MsSHA

Wt hdrawal O der due to |Inmm nent Danger

Since Hel vetia concedes that there was an inm nent danger
whi ch warranted the issuance of a withdrawal order in the
af fected section, its evidence concerning the renoteness of a
possi ble ignition of the methane
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is of no nmonent. The sole issue is whether the order of

wi t hdrawal should be nodified to limt it to the affected section
rather than to the entire mine. In this regard, Helvetia is the
party proposing a nodification of the order and, hence, has the
burden of proof to establish such a nodification. See 5 U S.C A
[01006(c) and Environmental Defense Fund v. Environnenta
Protecti on Agency, 548 F.2d 998 (D.C. Gr. 1977).

Hel vetia's evidence fails to show that the inmnent danger
was confined to one section of the mne. Although Robert
Ander son and Edward Onuscheck, Hel vetia managenent enpl oyees,
expressed their opinions that the order was too broad, they
failed to support such opinions with facts or expertise in the
area of mne explosions. Edward Onuscheck conceded that in the
event of an explosion in the mne, he would feel safer if al
m ners were outside the mne. Mreover, since the area containing
nmet hane coul d not be specifically identified, it was inpossible
to estimate the extent of a potential explosion. Hence, the
opi ni ons of Robert Anderson and Edward Onuscheck concerning the
area of the m ne which would be affected by an expl osion are
entitled to little weight.

However, MSHA presented credi ble evidence that the entire
m ne woul d be affected by an explosion and that the safety of the
mners required the protection of a wi thdrawal order enconpassing
the entire mne. |Inspector Craver and Supervisor Nel son
presented credi ble testinmony concerning the reasons for closing
the entire mne

The preponderance of the evidence establishes that the
wi t hdrawal order of the entire mne was properly issued and
shoul d not be nodified. The application for review is DI SM SSED
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Cvil Penalty Proceeding

A mine operator is required to "imediately contact the MSHA
District or Subdistrict Ofice having jurisdiction of its mne"
if an accident occurs. 30 C.F.R [050.10. An "accident" is
defined, inter alia, as "an unplanned inundation of a mne by a
liquid or gas." 30 CF.R [J50.2. MSHA contends that a civi
penalty shoul d be assessed because Helvetia failed to notify it
of the accident in question. Helvetia contends that it did not
viol ate the Act because there was no "inundation" of the mne
and, hence, no duty to report this occurrence to MSHA

Resol ution of the civil penalty case depends upon whet her
there was an "inundation” by nethane. The parties cite no prior
cases construing this term

As noted, supra, the term"inundation" is defined in the
Dictionary of Mning, Mneral, and Related Terns as "an inrush of
water on a large scale which floods the entire mne or a |large
section of the workings." Wbster's New Collegiate Dictionary
defines "inundate" as "1. to cover with a flood: Overflow 2.
Overwhel m™ Webster's New International Dictionary, 2d Ed.
Unabri dged (1955) defines inundation as follows:

1. Process or act of inundating, or state of being
i nundat ed; an overflow, a flood; a rising and spreading
of water over |ow grounds.

2.  An overspreading of any kind; an overflow ng or
super fl uous abundance; as, an inundation of tourists.

Clearly, the purpose of the regulation in question is to
afford MSHA the opportunity to make its own assessnment of the
"inundation" in order to acconplish the goal of protecting the
safety of mners. Al though Helvetia
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never voluntarily inforned MSHA of the nethane problemin this
case, MSHA's actions in the 24 hours after it had notice of the
condition present a sorry exanple of mne safety enforcenent.
Upon questioni ng Hel veti a managenent on the afternoon of
Septenber 6, 1979, Inspector Tersine was inforned that 1.8
percent nethane was found in the return airway of the affected
section. Helvetia' s own evidence shows that over five percent
nmet hane had been found prior to that tine. None of Helvetia's
wi t nesses contradicted the statenent of the inspector that

Hel vetia reported only 1.8 percent nethane. It is noted that
Robert Anderson of Helvetia was present at the tine |Inspector
Tersine was infornmed of the methane reading in question. 30
C.F.R [75.308 provides that where the air contains 1.5 percent
or nore of methane, all mners, except those necessary for
abatement, shall be withdrawn and all electric power shall be cut
of f. Even though Helvetia advised the inspector that mners had
been wi thdrawn and el ectric power cut off, the inspector did not
go into the affected area to determ ne the actual anount of

met hane or the extent of the area affected by the hazard.

Rat her, the inspector returned to his office. Wile three MSHA
i nspectors visited the affected section later that sanme day, no
orders were witten despite Helvetia' s own records which showed
nmet hane concentrations of up to 9.7 percent. It was not until
Septenber 7, 1979, at 1:15 p.m, 24 hours after MSHA's first
notice and 48 hours after Helvetia's discovery of nmethane in the
expl osi ve range, that Inspector Craver issued the order of

wi thdrawal for the entire mne. During the 48 hours after the
nmet hane was detected by Helvetia, all of the el ements necessary
for a m ne explosion were present. Fortunately, no such incident
occurred.
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VWi le MSHA can be criticized in this case for its |lack of
diligent enforcenent of the | aw enacted to ensure the safety of
mners, | find that the principal culprit in this occurrence was
Hel vetia. On a prior occasion in 1977, it had encountered a
| arge quantity of nethane and pronptly reported it to MSHA' s
predecessor. In the instant case, it not only failed to report
the incident to MSHA, but when asked about this condition by
I nspector Tersine, Helvetia gave incorrect and m sl eadi ng
i nformati on to MSHA which minimzed the danger. At no tine did
Hel vetia advise MSHA that it found nmethane in the explosive
range. Helvetia's Mne Exanmi ner's Reports begi nning on Septenber
5, 1979, have been altered. The original entries showed no
findi ngs of explosive gas, whereas the alterati ons show
"excessive anount of CH4 found in right return.”

In any event, the weekly inspection of the right return
ai rway on August 31, 1979, showed no evidence of nethane. The
i nspection on Septenber 5, 1979, reveal ed net hane concentrati ons
in that area between five and ten percent. Neither the extent of
the affected area nor the source of the nethane was ever
specifically identified. However, it is clear that the affected
area was over 200 feet fromthe end of the mne and all reported
readings in that area on Septenber 5, 1979, were in excess of
five percent nmethane. The facts of this case establish the
following: (1) there was no nmet hane present in the return airway
on August 31, 1979; (2) on Septenmber 5, 1979, all of Helvetia's
nmet hane readings in the affected area were between five and ten
percent; and (3) the nethane in question covered a |arge,
undefined area of the mne. Therefore, whether the term
"inundation" is defined as an inrush of gas which fl oods an area,
a covering of an area with a flood
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of gas, or an overspreading of gas, | find that this mne was

i nundat ed by net hane on Septenber 5, 1979, and that Hel vetia was
required to report it as an accident to MSHA pursuant to 30
C.F.R 050. 10.

Section 103(j) of the Act, 30 U S.C. 0812(j) requires an
operator to notify MSHA of any accident occurring in a mne
Section 3(k) of the Act, 30 U S.C. 0802(k), defines "accident"
to include a "mne inundation.”™ Since | find that Helvetia
vi ol ated section 103(j) of the Act and 30 C. F. R [J50.10, a civi
penal ty must be assessed.

In assessing a civil penalty, the six criteria set forth in
section 110(i) of the Act, supra, shall be considered. As
pertinent here, the operator's prior history of 447 violations in
this mine in the previous 2 years is noted. None of those
violations was for 30 C.F.R 050.10. Helvetia is a large
operator and the assessnment of a civil penalty will not affect
its ability to continue in business.

Hel vetia was negligent in failing to report the inundation
in question. Helvetia' s managenent did not even have a copy of
the regulation in question at its mne office. There is evidence
in the record, in the formof alterations in the Mne Exam ner's
Report of Daily Inspection and m sl eadi ng statenents to | nspector
Tersine that only 1.8 percent nethane had been found, which would
support an inference of gross negligence on the part of Helvetia.
However, there is also evidence that Helvetia voluntarily cut off
el ectric power and discontinued normal mning operations in this
section and believed that it had no duty to report this
occurrence to MSHA because the accunul ati on of nethane did not
anount to an "unpl anned i nundation of a mine by a
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* * * gas." Although | have found that these contentions by
Hel vetia do not preclude a finding of violation of the Act and
regul ation, they are relevant to the issue of Helvetia's
negl i gence. For these reasons, | find that Helvetia's conduct
anmounted to a high degree of negligence but |ess than gross
negl i gence.

The gravity of this violation is extrenely serious. MSHA s
ability to performits duty to protect the safety of mners was
significantly inpaired by Helvetia's failure to notify it of the
i nundati on of the m ne by nethane. Mre than 400 m ners
continued to work in the nmne after the discovery of excessive
concentrations of methane. Since | have upheld the validity of a

wi t hdrawal order for the entire mne, supra, | find that the
failure to report the inundation of the m ne by nethane
constituted an extrenely serious condition. | reject Inspector

Tersine's testinony that this was not a serious violation. The
i nspector's conclusion that the failure to report an inundation
of methane was not serious can only be explained by his refusa
to take any action after being infornmed that 1.8 percent mnethane
had been found and Helvetia had voluntarily cut off electric
power and di scontinued normal mning in the affected section
There can be no justification for concluding that the failure to
report a mine inundation by nethane is not serious.

The citation in question shows that it was term nated 15
mnutes after it was issued upon a review by managenent of the
procedures to notify MSHA of an accident. The issue of
good-faith conpliance is of little significance in this case.
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At the hearing, the attorney for MSHA requested that a civil
penalty of $60 be assessed. Such a statenent in light of the
evi dence of record makes a nockery of the criteria nandated by
Congress in section 110(i) of the Act. It is the purpose of
those criteria to insure that while the amount of the penalty
wi Il not unduly hanper the ability of the operator to stay in
business, it will deter future violations of the Act.

I conclude that the evidence established that Hel vetia
vi ol ated section 103(j) of The Act and 30 C. F. R [J50.10 by
failing to report to MSHA an inundation of its mne by nethane.
Hel vetia's conduct anobunted to a hi gh degree of negligence.
After MSHA finally heard about the problem Helvetia told the
i nspector that it had only 1.8 percent nethane when its own tests
showed met hane concentrati ons between five and ten percent. |
further find that the violation was extrenely serious because the
lives of nmore than 400 m ners were endangered. For these

reasons, | reject MSHA' s request to inmpose a civil penalty of
$60. Based upon all of the evidence of record and the criteria
set forth in section 110(i) of the Act, | conclude that a civil

penalty of $2,500 should be inposed for the violation found to
have occurred.

ORDER

Therefore, it is ORDERED that the application for reviewis
DENI ED and the subject wi thdrawal order is AFFI RVED
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It is FURTHER ORDERED t hat Respondent pay the sum of $2,500
within 30 days of the date of this decision as a civil penalty
for the violation of section 103(j) of the Act and 30 CF. R 0O
50. 10.

Janes A. Laurenson
Judge



