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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 80-59-M
PETI TI ONER A. O No. 16-00512- 05009
V. Weeks Island M ne

MORTON SALT DI VI SI ON,
MORTON- NORW CH PRODUCTS, | NC.
RESPONDENT- THI RD PARTY
PETI TI ONER

FRONTI ER- KEMPER CONTRACTCRS
THI RD- PARTY
RESPONDENT

ORDER ON MOTION TO DI SM SS THI RD- PARTY PETI TI ON

Third-party respondent Frontier-Kenper Contractors (FKC)
nmoves to dismiss the third-party petition under Rule 12(b) of the
Federal Rules of G vil Procedure on the grounds (1) that the
Conmmi ssion lacks jurisdiction to assess a penalty agai nst an
i ndependent contractor sued as a third-party respondent, (2) that
the third-party petitioner has no right of contribution to a
civil penalty assessed and/or allocated by the Comm ssion and
therefore has failed to state a claimon which relief can be
granted, and (3) that the Departnment of Labor having exercised
its prosecutorial discretion to grant independent contractors
imunity fromthe | aw, enforcenment by MSHA and the third-party
petitioner through the Conmm ssion is prejudicial and
discrimnatory. Third-party petitioner Mrton Salt opposes this
nmoti on as does counsel for the Secretary.

Wth regard to the question of the jurisdiction of the
Conmi ssi on over independent contractors, it should be noted that
section 3(d) of the Act, 30 U.S.C 802(b)(2), defines "operator”
as including "any i ndependent contractor performng services or
construction at such mne." The Conm ssion's jurisdiction over
i ndependent contractors was recognized in AOd Ben Coal Co., VINC
79-119, 1 FMSBHRC Deci sions 1480 (Cctober 29, 1979). This is
based on an unequi vocal expression of congressional intent:

- [T]he definition of mne "operator"” is expanded
to include "any independent contractor perform ng
services or construction at such mne". It is the
Conmittee's intent
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to thereby include individuals or firns who are engaged in
construction at such mne, or who may be, under contract or
ot herwi se, engaged in the extraction process for the benefit
of the owner or |essee of the property and to nake cl ear that
t he enpl oyees of such individuals or firns are mners within
the definition of the [1977 Act].

S. Rep. No. 95-181, 95th Cong., 1st Sess., at 14;
Legi sl ative History of the Federal Mne Safety and
Heal th Act of 1977, at 602 (1978) [hereinafter cited as
Leg. Hist.]

* * * * * * * *

The Senate bill nodified the definition of "operator"
to include independent contractors performng services
or construction at a mne. This was intended to permt
enforcenent of the Act agai nst such independent
contractors, and to permt the assessment of penalties,
t he i ssuance of withdrawal orders, and the inposition
of civil and crimnal sanctions agai nst such
contractors .

S. Conf. Rep. No. 95-461, at 37; Leg. Hist. at 1315.

| conclude, therefore, that the Conm ssion and the Presiding
Judge have both personal and subject matter jurisdiction over
third-party respondent Frontier-Kenper Contractors. (FOOINOTE 1)

Wth regard to whether the third-party petition states a
cl ai mupon which relief may be granted, the record shows: (1) FKC
admts the violation was conmtted by its enpl oyees, (2) FKC has
agreed to pay or indemify Mirton Salt for any penalty assessed
by the Commi ssion for the violation charged, and (3) the contract
bet ween FKC and Morton Salt gives the latter an enforceable right
to indemification or contribution agai nst FKC for any penalty
found warranted by the Commission. It is apparent, therefore,
that FKC "is or may be liable” to Murton Salt wthin the meaning
of Rule 14 of the Federal Rules of Civil Procedure.
Addi tional ly, Bitum nous Coal QOperator's Association v.
Secretary, 547 F.2d 240, 247
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(4th Cr. 1977) holds that the m ning conpany and its independent
contractor are "jointly and severally liable" to the governnent
for violations commtted by the contractor, and that "the proper
allocation of liability in light of the nyriad factual situations
that may arise" is best determ ned by the Conm ssion after
l[itigation. Here, the third-party petition seeks to have the
contractor joined since otherwise it alone "nmust defend itself
and faces a civil penalty . . . for acts perpetrated by
the third-party respondent.” 1In these circunstances, | find the
third-party petition states a clai mupon which relief can be
grant ed.

Finally, I find the claimof prejudice is without merit.
Section 110(a) of the Act, 30 U S.C. 820(a), requires that a
civil penalty "shall be assessed" for any and all violations
charged. Further, section 110(i), 30 U.S.C 820(i), states "the
Conmi ssion shall have authority to assess all civil penalties

provided in this Act." As the BCOA case recogni zes the power to
assess includes the power to all ocate anong those jointly and
severally liable. It should be noted that the Secretary's

proposals for civil penalties are advisory only, and in no way

bi ndi ng on the Judge who is required to nmake an i ndependent

eval uati on and de novo review of the evidence when exercising the
Conmi ssion's i ndependent statutory authority to assess and

al | ocate penalties. Shanrock Coal Co., BARB 78-82-P, 1 FNMSBHRC
Deci sions 469 (June 7, 1979).

Nothing in the act or its legislative history supports the
view that the exercise of the Conm ssion's independent
jurisdiction to assess and all ocate penalties is dependent upon
or subject to control by the Secretary. See e.g., 29 CF. R
2700. 27; 0@05(d); [@10(k). Indeed, a policy of nonenforcenent
agai nst contractors "grounded solely on inproper considerations
of adm nistrative convenience" is clearly contrary to the
pur poses and policies of the Act. dd Ben, supra, 1 FVMSHRC
Deci sions at 1487. Because the parties are in no way precluded
from presenting an appropriate notion to approve settlenent of
this matter, the Part 100 procedures are no bar to the
Conmi ssion's assertion of jurisdiction

Accordingly, it is ORDERED that the notion to dismss the
third-party petition be, and hereby is, DENIED. It is FURTHER
ORDERED that third-party respondent file and serve its answer on
or before Friday, April 25, 1980.

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE_ONE

11t should be noted that where the court has jurisdiction
over the aggregate of facts that constitutes the petitioner's
claim it needs no additional ground of jurisdiction to determ ne
a third-party claimwhich rests on the sane core of facts. Were
the original cause is properly before the court, there is



ancillary jurisdiction over a related third-party controversy.
See, 3 Moore's Federal Practice [014.26; Wight, Law of Federal
Courts 076.



