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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY, Application for Review
APPLI CANT
Docket No. WEVA 79-115-
V.
Order No. 813952
SECRETARY OF LABOR, April 20, 1979
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( VSHA) , Loveridge M ne
RESPONDENT
UNI TED M NE WORKERS OF AMERI CA,
| NTERVENOR
SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80-26
PETI TI ONER A/ O No. 46-01433-03054V
V. Loveridge M ne

CONSOLI DATI ON COAL COVPANY,

RESPONDENT
DEC!I SI ON
Appear ances: David E. Street, Esg., and Barbara Krause Kaufmann,

Esq., Ofice of the Solicitor, U 'S. Departnent of
Labor, Phil adel phia, Pennsylvania, for the Mne
Safety and Health Admi nistration Row and Burns,
Esq., and Sanuel P. Skeen, Esqg., Consolidation
Coal Conpany, Pittsburgh, Pennsylvania, for
Consol i dati on Coal Company

Bef or e: Judge Cook

The above-capti oned application for review proceedi ng was
filed by Consolidation Coal Conpany (Consol) on May 9, 1979,
pursuant to section 105(d) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. 0801 et seq. (1978) (1977 Mne Act).
Answers were filed by the United M ne Wirkers of Anerica (UVMAY)
and the Mne Safety and Health Admi nistration (MSHA) on May 10,
1979, and May 24, 1979, respectively.

The above-captioned civil penalty proceeding was filed by
MSHA on Novenber 23, 1979, pursuant to section 110(a) of the 1977
M ne Act. Consol filed an answer on Novenber 28, 1979.
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Bot h proceedi ngs address Order No. 813952, issued at Consol's
Loveridge M ne on April 20, 1979, pursuant to section 104(d)(2)
of the 1977 Mne Act. The order cites Consol for an alleged
violation of 30 CF. R [O75.400 as foll ows:

An excessive accumul ati on of float coal dust (black to
dark gray in color) was allowed to accumnul ate on top of
rock dusted surfaces |ocated on the roof, ribs and
floors of the crosscuts and entries Nos. 5 and 6.
Starting 200 feet outby the | ast open crosscut at spad
No. 6/46 a distance to 6/34 of about 1,260 feet.
Located in the 7 North, 9 Left Section (017). Mning
was being done on the left split of air at the tinme of
the order. Sanples were collected at 6/43 and 6/40
station Nos. to show the float coal dust was present on
top of rock dust.

On March 18, 1980, the cases were consolidated for hearing
and decision. Notices of hearing were issued at various stages
of the proceedi ngs which ultimtely schedul ed both the
above- capti oned cases, and several additional cases involving
MSHA and Consol, for hearing on the nerits beginning at 9:30
a.m, on June 17, 1980, in Washi ngton, Pennsyl vani a.

The above-captioned cases were called for hearing on June
18, 1980, in Washi ngton, Pennsylvania, with representatives of
MSHA and Consol present and participating. NMSHA thereupon nade
an oral notion in Docket No. WEVA 80-26 for approval of
settlement in the anount of $500. The O fice of Assessments had
proposed a civil penalty in the anmount of $2,000. In view of
both the significant reduction proposed and the state of the
record at that time, MSHA was requested to file a witten
settlenent notion and to submit certain additional information
necessary to properly evaluate the proposed settlenent.

It should be noted that a copy of the inspector's statenent,
describing the alleged violation in ternms of negligence, gravity
and good faith, was attached to the proposal for a penalty filed
by MSHA on Novenber 23, 1979. As relates to the issue of
operator negligence, the inspector indicated: (1) that the
condition cited should have been known to the m ne operator
because the "imediate right return is part of the active working
section and is to be exam ned;" (2) that the condition cited was
known by the mine operator and should have been corrected because
"300 feet was drug outby the |last open crosscut;" and (3) that
"Ji my Wbods, union fireboss, exam ned the (said) area on [Apri
19, 1979] at 10:20 a.m" As relates to gravity, the inspector
classified the occurrence of the event against which the cited
standard is directed as "probabl e" because the "float coal dust,
if ignited, could cause a mne explosion or nmne fire," and
identified the fact that the "section is very dry and |iberates
nmet hane” as a condition or circunstance which m ght have
i ncreased the likelihood or severity of the event. The
i nspector's statenment indicated that the injury resulting from or
contenpl ated by the occurrence of the event could reasonably be
expected to be (1) |ost workdays or restricted duty, or (2)



per manent |y di sabling; and
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that seven or nore miners would be affected if the event were to
occur. Counsel for MSHA was infornmed that an affidavit would
have to be obtained fromthe inspector changing these statenents
before a $500 settlenment coul d be approved.

On July 10, 1980, MSHA filed its witten notion requesting
approval of the $500 settlenment and di sm ssal of the proceeding.
MSHA advanced the foll owi ng reasons in support of the proposed
settl enent:

* * * * * * *

3. Areduction fromthe original assessnent is
war rant ed under the unique circunstances of this case.

This case involves a 104(d)(2) order issued for a
violation of 30 CFR 75.400. Further investigation into
the facts surroundi ng i ssuance of this order discloses
that the order should not have been issued under
Section [104](d) of the Act. The Secretary is unable
to prove an unwarrantable failure in this case.
However, a violation does exist. The inspector who
i ssued the subject order agrees with this analysis and
has nodi fied the 104(d)(2) to a 104(a) citation. A
copy of the nodification is attached hereto. Also,
attached is the affidavit of coal mne inspector David
Workman. This affidavit verifies the facts of the
violation and the fact that the condition does not
constitute an unwarrantable failure.

A $500 penalty is appropriate for this violation.
The operator's negligence was considerably | ess than
originally calculated. The Ofice of Assessnents
viewed this condition as an unwarrantable failure. As
is evidenced by the "Narrative Findings for a Speci al
Assessment” formwhich is attached hereto, the
Assessment O fice believed that the operator could
easily see the accumulations. M. Wrkman's affidavit
clarifies that the area of accunul ati ons was not
visible fromtravel ed areas of the m ne. Mreover, it
was in an area which was required to be inspected only
one time per week. The Secretary does contend that the
operator has a duty to see that there is conpliance
with the clean-up plan. However, in this particular
situation, the operator's negligence is rather slight.
The probability of occurrence is also not |arge as
there were no ignition sources in the area of
accumul ation. There was no nethane found. Therefore
the probability of a spontaneous ignition is also |ow.
For all of the above stated reasons, in conjunction
with the operator's prior history and the size of the
operator, the Secretary urges the Adm nistrative Law
Judge to find that $500 is a reasonable penalty for
this violation. Consolidation Coal Conpany is a wholly
owned subsi diary of Conoco, Inc. The size of the
conpany is 34,945,989 production tons or man hours per



year .
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Thi s tonnage includes all of Conoco's operations with the
exception of one uraniummne, the Conquita Mne. The
annual man hours of this mne is 1,000,000. The size of
the Loveridge Mne is 1,241,697 production tons or man hours
per year.

The "affidavit" referred to is acutally a nenorandum dat ed
July 3, 1980, from Federal mine inspector David E. Wrkman
characterizing the alleged violation as foll ows:

On April 20, 1979, | issued violation No. 013952 [sic].
At that time | observed accunul ations of float coa
dust in the imediate return air course of the 7 North
9 Left section. This area is one, that is required to
be exam ned weekly for hazardous conditions. The
(said) area was not visible froma regular travel ed
area of the mne or working section. The area inby the
float coal dust accumul ati on had been drug (m xed coa
dust and rock dust); however, the float coal dust
accunul ation could not be seen fromthe | ast open
crosscut.

| believe the operators [sic] negligence is |ow,
al so the probability of the occurrence is noderate.

There was no nmethane present and no ignition source
present in the imedi ate (said) area of the violation

On August 4, 1980, the notion to approve settlement was
deni ed because the information subnmitted was insufficient for the
pur pose of determ ning that approval of the proposed settl enment
woul d protect the public interest, and a notice of hearing was
i ssued scheduling the cases for hearing on the nerits beginning
at 9:30 a.m, on Septenber 18, 1980, in Washi ngton, Pennsyl vani a.

On August 14, 1980, Consol filed a petition for
interlocutory reviewwith the Federal Mne Safety and Health
Revi ew Commi ssi on (Conmi ssion) pursuant to 29 C.F.R [02700.74
(1979), contending: (1) that it was adversely affected and
aggrieved by the undersigned' s August 4, 1980, determ nation; (2)
that the undersigned erred in denying the notion to approve
settlenent and in finding that insufficient information had been
furnished to permt approval of the proposed settlenent; and (3)
that inmediate review of the ruling mght materially advance
final disposition of the proceedings and establish guiding
principles to facilitate settlenent in future cases. On
Septenmber 3, 1980, the Conm ssion denied Consol's petition for
interlocutory review.

The hearing convened as schedul ed on Septenber 18, 1980, in
Washi ngt on, Pennsylvania, with representatives of MSHA and Conso
present and participating. Counsel for MSHA made an oral notion
for approval of settlenent which is identified as foll ows:

Citation No. Dat e 30 C.F.R Standard Sett| ement

Assessnent



813952 4/ 20/ 79 75. 400 $750 $2, 000
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The foll owi ng di scussion took place on the record:

[MR STREET:] Now, at the time the notion for decision
and order approving settlement was subnitted, the
parties had agreed on a penalty of $500. Since the
tinme this notion has been submitted, | have had
di scussions with attorneys for Consolidation Coal, and
I have learned that Consolidation is agreeable to
payi ng a penalty of $750 in this case.

I have |l earned that Consolidation is prepared to
have wi tnesses testify who would call into dispute the
| ength of the accunul ations which were referred to in
the order of withdrawal, and the wi tnesses for
Consol i dati on al so woul d be disputing the color of the
accunul ati ons which is evidence of their depth.

In summary, Your Honor, | believe with the
representations that already have been set forth in the
earlier notion to approve settlenment, when you conbi ne
those representations with the fact that a conflict as
to the evidence of the violation, itself, would be
expected if the case were heard, | believe that it
woul d be appropriate that this case be resolved for a
penalty of $750.

THE COURT: Is there anything that you wanted to say?

MR BURNS: Well, there are a couple things | want to
add. | would certainly not dispute anything that M.
Street has said, but not only when the area in question
was i nspected, not only was there no appreciable
nmet hane found, there was also a ventilation check of
the area and the ventilation was, | believe, at 21,600
feet per minute which, | have had represented to ne, is
a fairly good ventilation.

| also have a witness present today who woul d be
in a position to testify that as the fireboss who checked
the return in question the day before the citation in
guestion was issued, or the order that was |ater
nodified to a citation, the area in question was
compl etely clear of coal dust accumul ati on, and that
was his check in accordance with the one-week check
regul ation that M. Street cited in part, | believe,
[30 C.F.R [O75.305].

Those two additional facts | would add in support
of the notion for settlenent and the penalty of $750.

THE COURT: You see, M. Burns, that is the very
poi nt whi ch created one of the serious problens about
settlenment in this case, because here we have all these
statenments by MSHA saying this didn't have to be
exam ned nore than once a week. Was that right?
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MR, STREET: That's right.

THE COURT: Here we have a man who saw it the day
before and that was the whol e poi nt about negligence,
this |large amobunt of dust as stated in the record at
this nmoment. That was the whole point as to why a

settlenent couldn't be approved. It was obviously seen
by your people the day before, yet all the way through
this case, the real -- one of the biggest reasons why a

settl enent has been proposed was that you didn't have
to examne it nore than once a week, and here you had

examned it the day before. Now, | cannot really
comment very much nore about this, because | don't
really know what the facts are. | understand sone of

these things that you people have set forth as
proposal s of what m ght be presented, but | am nore
concerned about what the real facts are fromthe
witnesses in this case at this point, because at this
point with the information that is in the record now,

it still is a serious matter
As | say, | don't know what the facts will produce
in the event of a hearing. It may be that the facts wll

convince ne that this is not as serious as it appears
to be on the record at the nonent. But | amafraid that
what you are presenting to me at this stage is not --
has not really changed the picture fromwhat it was the
last tine this settlenment was proposed at $500, and
$750 is hardly much of a change in view of the
seriousness of what appears in the record at this
noment .

As | say, | have no idea what the evidence ultinmately
wi Il produce, and I might agree with you that that is a
proper figure if | hear all the evidence. But at this
stage, | do not approve a settlenent of that type.

MR BURNS: Can we go off the record for just a second
Your Honor ?

THE COURT: Yes, certainly.
(Di scussion off the record.)
(Recess taken.)

THE COURT: The hearing will conme to order. Now, M.
Street, | believe that you have had a chance to consult
wi th your witnesses, and you wanted to nake a statenent
at this time as to some of the facts that you feel
shoul d be applied to consideration of a settlenment in
t hese cases.
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MR STREET: Yes, Your Honor, we do. Your Honor, while
we were off the record, | spoke with the union fireboss, who
exam ned the area in question in this case. That is the area
which is referred to in the order of w thdrawal on 813952 which
was later nodified by the inspector to be a section 104(a)
citation. When the union fireboss exam ned the area in question
24 hours prior to the issuance of the order in this case, he
found that the area was well rockdusted and that there were no
accumul ations of float dust in that area.

The inspector was conducting the weekly inspection
required by 30 CFR Section 75.305. Wen the inspector
returned to the area 24 hours later he found -- when
the inspector went to the area 24 hours after the area
had been exam ned by the union pre-shift exam ner, he
found that there were float coal dust accunulations in
the No. 6 entry and to a |l esser extent in the No. 5
entry. Now, to provide Your Honor with a graphic,
whi ch woul d be of assistance in your eval uation of
[the] notion to approve settlenment, | have a draw ng of
the section where the violation occurred. The draw ng
was rmade by | nspector David Wrkman yesterday, and
woul d, with the consent of the operator's counsel, nove
this drawing into evidence. | would submt it as part
of the record.

THE COURT: Just meke it M1.
(Thereupon, Exhibit M1 was marked.)

MR, STREET: And as Your Honor can see from | ooking at
the exhibit, there was a gas well on the right side of
the section just outby the third crosscut outby the
face. And the gas well bl ocked the view of the area
whi ch the section foreman ot herwi se woul d have had.

And the presence of the gas well blocked his view of
the area. He was not able to see that there were

viol ative conditions outby the gas well. The area from
the gas well to the face in the No. 6 entry was well
rockdusted, was white in color and in fact, all areas
whi ch were inby the tail piece in the section, al

areas in all entries were properly rockdust ed.

The section which is depicted in M1, and which
of course, includes the area of the violation was a very
heavily ventilated section. W are inforned that
26,000 cubic feet -- over 26,000 cubic feet per mnute
of air was ventilated through that section. It is our
belief that it is entirely possible that the float dust
had accumul ated during the 24-hour period between the
time that the union fireboss conducted his required
weekly exam nation of the area and the tinme of the
i nspection in this case.
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There were no ignition sources in the Nos. 5 or 6
entry where the violation occurred, and as is indicated in
the earlier notion to approve settlenment, there were no
accunul ati ons of nethane in that area or in any area in
the section.

At the time the violation was cited, mning was taking
place in the area which is depicted in the upper
| eft-hand corner of the graphic. That would be in
entry No. 1. Row and? Anythi ng nore?

MR BURNS: | wish | could think of sonething.

MR STREET: So, Your Honor, these are the additiona
facts which we would like to -- which we have put
forward. They are all the facts that we can think of
that would relate to our proposal to settle this case
for $750.

THE COURT: Al right. Now, are you saying that you,
yoursel f, as representative of MSHA subscribe to the
statenments that were made to you by the pre-shift
exam ner as to what he observed the day before?

MR, STREET: Yes, Your Honor. | spoke with the man
and I am convinced he is telling the truth.

THE COURT: Al right. Now, how | arge an area, though
was actually black as opposed to gray?

MR, STREET: Your Honor, this nmorning | spoke with
an enpl oyee who woul d be our witness if this case were
tried, and he informed nme that there was an area
approxi mately 200 feet | ong that was black in col or
The remaining areas were gray in color. And to be
truthful, I can't renmenber whether he told nme whether
they ranged fromlight gray to dark gray, what
gradations of gray they were, but the remai ning areas
were gray in color.

THE COURT: Can you give nme an idea where this 200
feet of black area was?

MR, STREET: Your Honor, the area which was bl ack
was the area imredi ately -- just a nmonent, please -- the
area whi ch was black was -- began to the left of the
gas well which is depicted in Exhibit M1, and it
ext ended back down entry No. 6 behind the gas well and
down the entry.

THE COURT: Now, was there some remark during the
di scussi on before we went back on the record about sone
aut omati ¢ rockdusting equi pmrent? Can you tell us
somnet hi ng about what that is, howthis area is
rockdust ed?
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MR, STREET: As | understand it, and as the inspector
understands it, when the area is ventilated, when the section
is ventilated, normally rockdust is added -- okay. Wen the
section is ventil ated, Your Honor, there is an attachment to
the fan which contains rockdust, and which i ntroduces rockdust
into the streamof ventilation so that as the coal dust is
ventilated out the return entries, rockdust also is mxed in
with the coal dust and ventilated back through the mne. There
i s sone specul ation on our part, although we don't know it,
but there is sone speculation that this rockdusting system
was not working, but we don't know that.

THE COURT: At what place is the rockdust actually
introduced? Is it introduced near the face area?

MR WORKMAN: At the last open crosscut, Your Honor
where the | ast open crosscut is considered to be, the
| ast row of crosscuts connected to the cross. So we
are looking at the extrene right entry where the little
line is, where the fan sits, normally down in that
entry.

THE COURT: Perhaps you should identify that gentl eman

MR, STREET: The gentl eman who just spoke was the
i nspector, David Wrknman

THE COURT: Now, do you happen to know anythi ng about
the fan, this system how this thing works?

MR, BURNS: Absol utely not hing.

THE COURT: Could you ask some of your people? | am
just curious about what they know about where this fan
and where the rockdust is introduced.

MR, BURNS: This is Dick Turner, who is our chief
safety inspector at the mne

MR, TURNER:  Your Honor, nornally the normal procedure,
the rockdust is introduced into the airstream W have
rubber tired exhaust fans that we use to ventilate the
wor ki ng face where the mner is extracting coal from
On these fans we have what we call a trickle duster
It is a separate piece of machinery that is nounted
onto the back of the exhaust fan. W normally keep
them full of rockdust, and on the bottom of each one of
these, we have a plate that works back and forth on a
cam or what have you, and as it works back and forth,
it discharges a slow amount of rockdust that is picked
up fromthe air exhaust fromthe exhaust fan. It, in
turn, puts it into suspension in the air right at the
di scharge end of our exhaust fans and it, in turn,
mxes with the coal float dust and is carried down the
entry.
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THE COURT: And where would that be located if you
are looking at this M1 that's been put in evidence? Can
you tell us where it would be?

MR TURNER: Normally it would be -- if we were mning
on the right side going down that entry, it would be at
the top right-hand part. |If you will notice, there is
one line of full blocks going straight across. It
woul d be just outby the No. 6 entry down there so that
the air woul d exhaust down our main returns.

THE COURT: Do you get enough rockdust fromthat
procedure to solve normally your problenf

MR TURNER Yes, we do. It is one of the best
ones that we have found. W just started using it
approximately two years ago in our mnes and they are
doi ng one heck of a job for us.

THE COURT: Apparently where you have got a gas well,
there are probl ens?

MR TURNER: Well, Your Honor, in projecting around
gas wells we are required to |l eave 100 feet fromthe gas
well in all directions. In order to go around these
wel s we have to project our mne around these gas
wells to maintain our ventilation

THE COURT: Wsat | am saying, though, apparently you
have got some probl em about whether it is being done
adequately, where you do have sonething which cuts into
the entry, isn't that true? Do you have any idea why
t he rockdusting just wasn't working well this day?

MR, TURNER: | have no idea why it shouldn't be
working. O course, that's our normal procedure that
when we do go on a section, ny nen and nyself, we
al ways check ventil ation, rockdusting before we go on
the sections, and their orders are if they aren't
wor ki ng that we use other corrective neasures to take
care of it.

THE COURT: Well, it seens to ne, gentlenen, that
when you have got a problemof this kind with obstruction
in an entry, that this system-- perhaps the Secretary,
per haps MSHA shoul d require nore often exam nations of
those returns so you don't have a problemlike this
developing this badly, if it happened in one day. If
they didn't examine it for five days later, let's say,
there would be a trenmendous anount of float coal
apparently. In fact, I would assune it would be about
as bad as you would ever find, if it kept on like this
for, say, five days of this blocking up
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MR, TURNER: Your Honor, if | mght add one other thing.
I wasn't in the area when the citation or the order was witten,
but it is policy that the safety supervisor, whenever you have a
104(d)(2) order or any type of order that we visit that area
before anything is done to it. One thing | can say about the
area is that it was danp and wet in spots. You can take rockdust
and even though it is white in color when it is dry, if you wet
it or it is on a wet surface, wi thout any coal float dust on top
of it, it will turn a gray color.

So dependi ng on the conditions, whether it is wet or
dry will have a lot of bearing on the color of it.

THE COURT: True, excepting, of course, now as |
understand it there were sanples taken in this case,
weren't there?

MR STREET: Yes, sir.

THE COURT: Do you have any idea how those sanples --
what they showed as to content?

MR, STREET: They showed, Your Honor -- the sanples
were taken for the purpose of denpbnstrating that there
was float dust on top of rockdust, and they showed that
the first sanmple was 95 percent inconbustible materi al
The second sanpl e showed as 87 percent inconbustible
material. So in one instance we had 5 percent
conbusti bl e and the other 13 percent conbustible, but
they were taken to show that there was conbustible
material on top of rockdust.

THE COURT: Wat is the required percentage? Wat is
the regul ati on? Wat does the regul ati on say?

MR, STREET: The regul ati on, which you are speaking of,
Your Honor, talks -- | believe addresses itself to
rockdust whi ch has been mxed with float dust. 1In this
i nstance, there was float dust on top of rockdust, but
that's, what? 65 percent? It says 80 percent has to
be i nconbustible in the return areas.

THE COURT: Al right. So actually, your tests,
t hough, did not give us then the conbined figure? 1Is
that what you are saying? That this test was only for
the surface?

MR, STREET: Go ahead and expl ain how you took it.
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MR WWORKMVAN: No, Your Honor. You want ne to state
nmy nane.

THE COURT: You have al ready said what your name is.
Your are M. Workman, right?

MR, WORKMAN:  The sanples were collected purely not to
state that the rockdusting in the return was not
adequate; the sanples were collected to show that fl oat
coal dust was present on top of rockdust in the
i medi ate return.

THE COURT: But not to claimthat the percentages were --
MR WORKMAN:  -- inadequate.

THE COURT: | nadequate?

MR WORKMAN R ght.

THE COURT: So now, of course, this regulation which is
[30 CF.R [075.403] tal ks about the conbined -- the
i nconbusti bl e content of the conbined coal dust,
rockdust and ot her dust shall be not |ess than 65, or
80 percent in the return. Now, did you have a test of
conbi ned coal dust, rockdust and ot her dust?

MR WORKMAN:  Yes, sir.

THE COURT: And it actually didn't show that it was
| ess than 80 percent inconbustible, did it?

MR WORKMAN:  No, sir.

THE COURT: So that regulation certainly wasn't
vi ol at ed?

MR WORKMAN:  No, that regulation wasn't cited.

THE COURT: | understand that. And | think that's
pretty significant in this situation. Now, the only
thing that I do want to say about this is that | think
that MSHA has a responsibility to | ook at situations
like this and determ ne whether, in fact -- | am not
sayi ng, because | don't honestly know all the facts,
because we haven't taken all the testinony here, but
if, in fact, this kind of problemof a gas well creates
a problemso that the rockdusting systemis not really
doing the job properly, and I amnot saying it wasn't,

I just don't know, but assume for the sake of argunent
that it is not doing it properly, and that this
violation just occurred inside of
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one day, | think that the Secretary of Labor has a duty
to see if under those circunstances nore [frequent]
exam nations should be required instead of just once a week.

I think, M. Street, you have got an obligation to go
back to MSHA and nention this.

MR STREET: Yes, sir.

THE COURT: Because if it really was a concentration as
it appeared on the citation, it should not be permtted
to go unnoticed that long. Now, in view of all the
facts that have been set forth here at this point, and
particularly this one about the sanples, and I won't
just base it upon that, but on the entire picture here,
particularly also the statements whi ch have been nade
about the pre-shift inspector's know edge the day
before, | will approve the settlenment of $750 in this
case.

MR, STREET: Thank you, Your Honor.
MR, BURNS: Thank you, Your Honor.
(Transcript of Septenber 18, 1980, proceedi ngs, pgs. 6-22).

The oral determ nation nmade during the hearing on Septenber
18, 1980, approving the proposed $750 settlenment in Docket No.
VWEVA 80-26 will be affirned.

On Cctober 1, 1980, Consol filed a notion to withdraw in
Docket No. WEVA 79-115-R stating as foll ows:

COVES NOW the Applicant, Consolidation Coal Conpany,
and noves the Court to permt it to withdrawits Notice
of Contest heretofore filed herein pursuant to 29
C.F.R [02700. 11.

WHEREFORE, Applicant prays that its Mtion be granted
and that its Notice of Contest be withdrawn and this
case be di sm ssed.
The nmotion will be granted.
ORDER
IT 1S ORDERED that the determ nation of Septenber 18, 1980,

approving the proposed settlenent of $750 in Docket No. WVEVA
80-26 be, and hereby is, AFFIRVED.
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IT 1S FURTHER ORDERED t hat Consol pay a civil penalty in the
agr eed-upon anount of $750 within 30 days of the date of this
deci si on.

IT 1S FURTHER ORDERED that Consol's notion to withdraw in
Docket No. WEVA 79-115-R be, and hereby is, GRANTED, and that
such application for review proceedi ng be, and hereby is,

DI SM SSED.

John F. Cook
Admi ni strative Law Judge



