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DECI SI ON AND ORDER

Appear ances: John H. O Donnell, Esq., Ofice of the Solicitor, US.
Departnment of Labor, Arlington, Virginia, for Petitioner
Lewis P. Hamin, Jr., Esq., WlliamC Kluttz, Jr., Esq.,
Kluttz & Ham in, Salisbury, North Carolina, for Respondent

Bef or e: Judge Kennedy

The operator has noved for summary decision and to di smss
the captioned petitions on the grounds that (1) its business is
not subject to Mne Act jurisdiction, and (2) the evidence
obt ai ned during the warrantl ess inspections which resulted in the
i ssuance of the 132 viol ations charged nust be suppressed.
find the operator’'s business consists of mneral mlling or
m neral preparation within the neaning of section 3(h)(1) of the
M ne Act, 30 U S.C. 0O802(h)(1), and that the Act's provision for
warrantl ess searches is constitutional

. Jurisdictional daim
The contention that Stalite's operation is not a "coal or

other mine" within the neaning of section 3(h)(1) of the Mne
Act (FOOTNOTE 1) rests on the foll ow ng:



~3521

The Carolina Stalite Conpany operates a plant in Gold Hi Il
North Carolina, producing a |ight-weight construction materi al
called Stalite. (FOOINOTE 2) The raw material fromwhich the
product is made is slate purchased from a nei ghboring quarry.
The quarry is owned and operated by an unrel ated enpl oyer, Young
St one Conpany. Young Stone Conpany mnes and crushes the slate and
delivers it by conveyor to the prem ses of Carolina Stalite. The
conveyors by which the slate is delivered are owned, operated,
mai nt ai ned, and control |l ed by Young Stone Conpany. Young Stone
Company is subject to Mne Act jurisdiction, and is regularly
i nspected by MSHA. There is no corporate affiliation between
Carolina Stalite and Young Stone, and no business relationship
other than that of vendor and purchaser. Carolina Stalite heats
the crushed slate in rotary kilns to approximately 2,000 degrees
Fahrenheit which causes it to "bloat" and increase in vol une
transformng it into a light-weight material. The Stalite is
| ater crushed and sized to fill customer requirenments, and is
shipped in interstate comerce by truck and rail for use primrily
in the manufacture of |ight-weight concrete masonry bl ocks.

Section 3(h)(1) of the Mne Act defines "coal or other mne"
as including, inter alia, "structures, facilities, equipnent,
machi nes, tools, or
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other property * * * used in, or to be used in, the mlling of

* * * minerals, or the work of preparing * * * mnerals."
Section 3(h)(1) further states that: "[i]n making a

determ nati on of what constitutes mneral mlling for purposes of
this Act, the Secretary shall give due consideration to the
conveni ence of admi nistration resulting fromthe delegation to
one Assistant Secretary of all authority with respect to the
heal th and safety of miners at one physical establishment.™
Thus, the dispositive question of jurisdictional fact is whether
the Stalite operation is properly classified as mneral mlling
or preparation.

Since mineral mlling or preparation is not specifically
defined in the Act, the Mne Safety and Health Adm nistration
(MsHA) and the Gccupational Safety and Heal th Admini stration
(OCSHA) have entered into an agreenent by which they define their
respective jurisdictions. 39 Fed. Reg. 27382, superceded by 44
Fed. Reg. 22827. Appendix A of the Interagency Agreenent
includes the following definition: "MIling is the art of
treating the crude crust of the earth to produce therefromthe
primary consuner derivatives. The essential operation in al
such processes is separation of one or nore val uable constituents
of the crude fromthe undesired contam nants with which it is
associ ated. "

Respondent's argunment is that it separates no constituents
of the crude fromany contam nants with which it is associ ated
and separates nothing fromthe material it purchases for
manuf acture. It merely purchases crushed stone from an
unaffiliated quarry, heats that stone to cause it to "bloat," and
thereafter crushes and sizes it to order. The operator concludes
t hat since
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a separating or refining process is an essential elenment of
mlling it cannot be deenmed to be engaged in mlling.

Al t hough this contention may have nerit with respect to this
definition of mlling, (FOOTNOTE 3) it fails to address the question
of whether the operator is engaged in mneral preparation within the
meani ng of the Act.

In this regard, the Interagency Agreenent gives 18 specific
exanples of mneral mlling or preparation processes considered
to be included in Mne Act jurisdiction. One of these processes
is "heat expansion"” which is defined as follows: "Heat expansion
is a process for upgrading material by sudden heating of the
substance in a rotary kiln or sinter hearth to cause the materi al
to bl oat or expand to produce a lighter material per unit
volunme." Additionally, the Interagency Agreenent defines
"crushing"” as "the process used to reduce the size of m ned
materials into smaller, relatively course particles,” and
"sizing" as "the process of separating particles of m xed sizes
into groups of particles of all the same size, or into groups in
whi ch particles range between maxi num and m ni mrum si zes. "

These definitions taken together exactly describe the
Stalite process. It can be concluded, therefore, that the
Carolina Stalite Conpany is engaged



~3524

in mneral processing within the jurisdiction of the Mne Safety
Act if the definitions contained in the Interagency Agreenent are
in accord with the legislative intent.

The legislative history of the Act clearly contenpl ates that
jurisdictional doubts be resolved in favor of Mne Act
jurisdiction. The report of the Senate Committee on Human
Resources states:

The Conmittee notes that there nmay be a need to resolve
jurisdictional conflicts, but it is the Committee's
intention that what is considered to be a mne and to
be regul ated under this Act be given the broadest
possible interpretation, and it is the intent of this
Conmmittee that doubts be resolved in favor of inclusion
of a facility within the coverage of the Act.

S. Rep. 95-181, 95th Cong., 1st Sess. (May 16, 1977) at 14;
Legislative History of the Mne Safety and Health Act, Conmittee
Print at 602 (hereinafter cited as Leg. Hist.).

The operator contends, however, that the Secretary's
designation of certain operations such as brick, clay pipe,
refractory, and concrete product plants as being w thin OSHA
jurisdiction while including the Stalite operation wthin MSHA
jurisdiction is arbitrary and capricious, and constitutes an
abuse of discretion. The operations listed in the Agreenment as
being within OSHA jurisdiction are, however, primarily
manuf acturing in nature and generally do not exclusively rely on
such mlling-related processes as heat expansion, crushing or
sizing. Section B.4 of the Interagency Agreenent states that
"under section 3(h)(1), the scope of the termmlling may be
expanded to apply to mneral product manufacturing processes
where these
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processes are related, technologically or geographically, to
mlling." 1In making this determ nation, the Agreenment states
that the foll owi ng considerations will be taken into account:

[ T]he processes conducted at the facility, the relation
of all processes at the facility to each other, the
nunber of individuals enployed in each process, and the
expertise and enforcenment capability of each agency
with respect to the safety and health hazards
associated with all the processes conducted at the
facility. Id.

The Secretary asserts that the conversion of slate to a
i ght-weight aggregate is recogni zed as m neral processing, and
t he exposure of enployees to the safety and heal th hazards
associ ated with these processes is the sane regardl ess of whet her
the operation is free-standing or is directly associated with a
m neral extraction process. MSHA and its predecessors have had
years of experience inspecting mning and nmilling operations, and
have had the opportunity to devel op an expertise in the
i nspection of Carolina Stalite's operations during the 18
i nspections of its plant carried out since 1971. G ven these
consi derations, along with the fact that the Carolina Stalite
operation is located directly adjacent to its stone quarry
supplier which is also subject to MSHA jurisdiction, | cannot
find that inclusion of respondent’'s operation within the coverage
of the Mne Act is an abuse of discretion. (FOOTNOTE 4)
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This conclusion is in accord with Marshall v. Stoudt's Ferry
Preparati on Conpany, 602 F.2d 589 (3rd Cir. 1979), cert. denied,
No. 79-614 (January 7, 1980), which dealt with a closely
anal ogous situation. There, the State of Pennsyl vani a dredged a
river and deposited the material into a nearby basin. The
operator purchased this material and through the use of a
front-end | oader and conveyor belts transported the material to
its plant where, through a sink-and-float process, a | ow grade
fuel was separated fromthe sand and gravel. The court held that
t he operator was engaged in the preparation of mnerals within
the jurisdiction of the Mne Act, and that "the work of preparing
coal or other minerals is included within the Act whether or not
extraction is also being performed by the operator.” 602 F.2d at
592.

Thus, | find that the Carolina Stalite Conmpany's operation
is properly subject to Mne Act jurisdiction, and the fact that
it does not itself extract the minerals which it processes does
not renove its enployees fromthe Act's protection.
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I1. Fourth Anendnment C ai n{ FOOTNOTE 5)

Wth respect to the assertion that the warrantl ess
i nspection of the Stalite plant was violative of the Fourth
Amendnent and the fruits of that inspection nmust be suppressed,
the operator asserts and the Secretary does not dispute, the
following material facts:
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On the norni ng of Tuesday, Cctober 17, 1978, at approximtely
9:00 a.m, Charles L. Blune, a Federal mne inspector, entered
the Carolina Stalite Conpany office and requested entry to
i nspect the operation under the Mne Safety and Health Act of
1977. The conpany's assistant superintendent, Fred Drew, declined
admttance to M. Blunme because managenent had instructed himto
refuse entry to MSHA inspectors. M. Blune returned again that
afternoon, at which tine the plant superintendent, Ben Ketchie,
was present. M. Ketchie, citing the same instructions, also
refused admittance to I nspector Blume, whereupon M. Bl une,
followi ng the instructions contained in the MSHA | nspection
Manual issued a section 104(a) citation alleging a violation of
section 103(a) of the Mne Act for failure to admt himfor the
pur pose of inspecting the plant. The tinme fixed for abatenent
was 4:00 p.m that afternoon, but was extended overni ght when the
i nspector did not return that day.

The foll owi ng day, Wdnesday, October 18, at approximtely
9:00 a.m, M. Blunme returned to the Carolina Stalite Conpany and
informed M. Ketchie that unless entry was granted he would issue
a section 104(b) cl osure order which would have the effect of
i medi ately shutting the operation down. |Inspector Blune del ayed
action to allow M. Ketchie tine to call Allen Johnson, nmanagi ng
partner, and agreed to await his arrival before proceeding
further.

Wth attorney Carence Kluttz, M. Johnson arrived at the
plant later that nmorning. At that time, M. Blunme informed them
that unless entry was allowed for the purpose of conducting an
i nspection, he would have to issue a closure order.
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M. Kluttz asked if he could have 2 work days to famliarize
hinself with the provisions of the Mne Act. M. Blunme refused
this request. M. Kluttz called M. Blune's supervisor, Marvin
Ni chol s, who also refused a further delay. At that tine, the
operator elected to cooperate and permt entry because of the
threat of closure.

Arguing fromthese facts, the operator seeks a finding (1)
that entry to the plant was nonconsensual and only granted as a
result of the inspector's threat to issue a section 104(b)
cl osure order, and (2) that the Fourth Amendnent does not permt
warrant| ess searches of this particular operation, and that the
fruits of such nonconsensual searches must be suppressed.

I conclude that the existence of the operator's standing
instructions regarding entry shows it had anple tinme to reflect
on its policy before the inspector arrived, that the 24 plus
hours all owed by the inspector for conpliance after he arrived
was reasonable and that the inspector's refusal and that of his
supervisor to further extend the time for conpliance was not
under the circunstances an abuse of discretion

Respondent urges that the inspector was not authorized to
i ssue a section 104(a) citation or to threaten to i ssue a section
104(b) closure order citing violation of section 103(a) since the
Act provides that where entry is denied the Secretary's only
recourse is to seek an injunction in Federal district court
pursuant to the provisions of section 108(a). The operator
clains that the issuance of a section 104(b) order amounts to the
i mposition of a sunmary sanction not contenplated by the Act,
whi ch "provides for inmediate judicial review by requiring the
Secretary to secure an injunction
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in the district court if he is refused entry." Citing Marshall v.
Stoudt's Ferry Preparation Conpany, supra at 594. ( FOOTNOTE 6)

Di sposition of this claimdepends on an anal ysis of the
respecti ve functions of sections 104 and 108 of the Act, and of
the renedies available in the face of a closure order. Section
104(a) provides that whenever an inspector "believes that an
operator * * * has violated this Act * * * he shall with
reasonabl e pronptness issue a citation to the operator.™
(Enphasi s added.) Section 104(b) provides that "if a violation
described in a citation * * * has not been totally abated
* * * [and] the period of time for the abatenment should not be
further extended, he * * * shall pronptly issue" a closure
order. (Emphasis added.) Thus, the schene of section 104 is to
require inspectors to issue citations whenever they find a
violation of the Act or the mandatory standards, and to issue
cl osure orders whenever an operator fails or refuses to abate the
violation. The inspector, after issuing the citation, inforned
the operator that a section 104(b) closure order would issue if
the operator continued to refuse entry. The operator then
permtted entry and the section 104(b) order never issued.

The operator maintains that the inspector had no authority
to threaten the issuance of a closure order since section 108
requires the Secretary to
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seek an injunction whenever entry is denied. Section 108(a)(1)
nmerely provides, however, that "[t]he Secretary may institute a
civil action for relief, including a permanent or tenporary

i njunction * * * whenever such operator or his agent - (A
violates or fails to conply with any order or decision issued
under this Act * * * [or] (C) refuses to admt such
representatives tothe * * * mne, [or] (D) refuses to permt
the inspection of the * * * mine." (Enphasis added.) Thus, it
is clear that the | anguage of section 108 is perm ssive rather
than mandatory in nature, and that the 1977 M ne Act contenpl ates
a conpl ementary schene of administrative renedies foll owed by,
where necessary, judicial intervention

There is, however, |anguage in some cases which seem ngly
supports the operator's position that the exclusive enforcenent
provision in denial of entry situations is a section 108(a)
injunction. In addition to the statement in Stoudt's Ferry,
supra; Marshall v. Nolichuckey Sand, 606 F.2d 693, 696; (6th Cr.
1979), petition or cert. filed No. 79-1204 (February 4, 1980);
and Marshall v. Charles T. Sink, No. 77-2514 (4th Gr., January
24, 1980), suggest that "the Secretary mnmust seek an injunction
when an operator refuses to allow an inspection.” Id. Slip
opi nion at 6.

In support of this conclusion, the cases cite Justice
VWite's opinion in Marshall v. Barlows' Inc., 436 U S. 307
(1978). There it was held that finding warrantl ess searches
unconstitutional under OSHA woul d not necessarily doom sinilar
provisions in other statutes, and that since other regul atory
acts had differing "enforcenent needs and privacy guarantees,"”

t hey nmust be eval uated on a case-by-case basis. 1d. at 321. 1In
di cta, however, Justice
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VWhite cited the Metal Act of 1966 and the Coal Act of 1969 as
exanpl es of statutes which while authorizing warrantl ess searches
provided for judicial intervention to enforce the right of entry.
Id. at note 18. What Justice Wite failed to note was that both
the Metal Act and the Coal Act were repealed by the 1977 M ne Act
6 nonths before the decision in Barlow s; and that the 1977 Act
contains an adm nistrative sanction for a refusal of entry not
contained in either of the predecessor statutes.

Both section 8(b) of the Metal Act and section 104(b) of the
Coal Act limted the sanction of closure orders to violations of
mandat ory standards. Therefore, the only possible renmedy for a
refusal of entry under both predecessor statutes was injunctive.
Under section 104(b) of the 1977 Mne Safety Act, however, the
cl osure order sanction was expanded to include violations of the
provisions of the Act itself. It is the scope of this provision
which is being challenged here, and it is the existence of this
provi si on which was ignored by the Suprenme Court in Barlow s.

This error on the part of Justice White was subsequently
conmpounded by the courts of appeals in the cases cited above.
For exanple, in Nolichuckey Sand, supra at 696, it was stated
that the "enforcenment provisions of the Metal Act [were] carried
over to and included in the 1977 Amendnents Act." VWat the Sixth
Circuit failed to recognize was that the enforcenment provisions
of the Metal Act were not only carried over but suppl enented by
t he expanded cl osure and penalty sanctions of the 1977 Act. It
is inmportant to note that at |east one case recogni zed the proper
interrel ati onshi p between the conpl enentary cl osure and
i njunctive sanctions of the 1977 Act. In
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Marshal | v. Donofrio, 605 F.2d 1196 (3rd Gr. 1979), affirm ng
465 F. Supp. 838 (E.D. Pa. 1978), cert. denied No. 79-848
(February 19, 1980), the inspector issued a section 104(a)
citation under the 1977 Mne Act upon a denial of entry, and a
section 104(b) closure order upon a subsequent denial of entry.
VWhen the operator persisted in refusing entry even in the face of
the closure order, the Secretary brought a suit for an injunction
under section 108. It is significant to note that in Donofrio the
propriety of first pursuing adm nistrative remedi es before
resorting to the courts was never questi oned.

Correctly stated, the operator's argunent is that the
i ssuance of a section 104(b) closure order in a denial of entry
situation anpunts to the inposition of a sunmary sanction and a
deprivation of the operator's right to the |abor of its workforce
wi t hout due process. The claimis that the inspector's threat to
i ssue such an order had, therefore, a chilling effect on the
operator's exercise of his constitutionally-protected rights.
This contention is incorrect in light of the renedi es avail abl e
to an operator faced with what he believes to be an illega
cl osure order.

Had the cl osure order issued, the operator could have
i medi ately applied for expedited proceedi ngs before the
Conmi ssion pursuant to 29 C.F. R 02700.52 as well as for
tenmporary relief pursuant to 29 C F.R [2700.45 and section
105(b)(2) of the Act. If imediate relief was not granted by the
Conmi ssion, the operator could then take the matter to the court
of appeals. See Sink v. Mrton, 529 F.2d 601 (4th Cr. 1975).
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Since "such procedure accords the plaintiff due process,"”
Si nk, supra at 604, and since section 104(b) requires an
i nspector to issue a closure order whenever an operator refuses
to abate a violation within a reasonable anount of tine, it nust
be concluded that the threatened i ssuance of such an order was not
unl awful or the subsequent search unconstitutional.(FOOTNOTE 7)

We then cone to respondent's primary contention that the
Fourth Amendnent precludes warrantl ess inspections of operations
such as that of Carolina Stalite. Having found that the
operation is under the jurisdiction of the Mne Act, the question
becomes whet her the reasoning of Marshall v. Barlow s, supra,
ari sing under the Qccupational Safety and Health Act, or that of
t he cases decided under the Mne Act is dispositive. Marshall v.
Stoudt's Ferry, supra; Marshall v. Nolichuckey Sand, supra;
Marshall v. Charles T. Sink, supra; Marshall v. Texoline, 612
F.2d 935 (5th Gr. 1980); Marshall v. Donofrio, supra. The
operator argues that the M ne Act cases are not controlling since
the Stalite operation is not part of a closely-regul ated industry
| ong subject to Government supervision and inspection
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no license is required to engage in this business, and it has
never been pervasively regul at ed. (FOOTNOTE 8)

In Barlow s, the Court held that warrantl ess inspections
under the Cccupational Safety and Health Act (OSHA) were
violative of the Fourth Amendnent. Based on its earlier
decisions in Camara v. Minicipal Court, 387 U S. 523 (1967), and
See v. City of Seattle, 387 U S. 541 (1967), the Court applied
the general rule that warrantl ess searches are presunptively
unreasonable. It did not find applicable, in the OSHA cont ext
the recogni zed exception to the warrant requirenment which exists
for "pervasively-regul ated busi nesses” and for
"cl osel y-regul ated"” industries "long subject to close supervision
and inspection.™ Barlow s, supra at 313.

The Court found that several protections are given the
operator of a business when an OSHA inspector presents a search
warrant. The warrant assures the owner that the inspection is
reasonabl e, authorized by statute, and pursuant to an
adm ni strative plan containing specific neutral criteria. 1In
addition, it advises the owner of the scope and object of the
search. Id. at 323

These protections could be provided without undue burden, in
the Court's view, because of the conparative ease with which
"probabl e cause" could be shown. The requirenment of probable
cause for the issuance of a search warrant for an admnistrative
i nspection is nore easily nmet than the probable
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cause requirement in the crimnal |aw sense. A showi ng that a
busi ness was chosen for inspection on "the basis of a genera

adm nistrative plan for the enforcenent of the Act derived from
neutral sources"” would serve as sufficient probable cause. Id. at
321.

It is inportant to note, however, that the warrant
requi renent of the Fourth Amendnent is not absolute. Search
warrants are not required in certain classes of cases involving
pervasi vel y-regul at ed busi nesses or cl osely-regul ated industries
subject to strict supervision and inspection. The |eading cases
which illustrate this exception are Col onnade Catering
Corporation v. United States, 397 U.S. 72 (1970), and United
States v. Biswell, 406 U S 311 (1972).

Col onnade invol ved a warrantl ess inspection of a
Federal ly-licensed |iquor dealer. The court held that "Congress
has broad authority to fashion standards of reasonabl eness for
searches and seizures" in industries which have been "I ong
subj ect to cl ose supervision and inspection.” 397 U.S. at 77.
Noting that the liquor industry had been regul ated since
pre-Fourth Amendment days both in England and the American
colonies, the court upheld the warrantless inspection provisions
in question. 1d. at 75-77.

The Suprenme Court also applied this rationale in Biswell,
whi ch dealt with searches conducted under the @GQun Control Act of
1968. Because of the ease with which firearns could be conceal ed
or transported, a warrant requirenent was seen as seriously
reduci ng the effectiveness of the inspection program Unlike the
regul ation of the liquor industry, however, the historic
regul ation of the firearnms industry was relatively recent,
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apparently having only originated with the Federal Firearns Act
of 1938. Noting that "Federal regulation of the interstate
traffic in firearms is not as deeply rooted in history as is
Governmental control of the liquor industry,” the Court relied on
Congressional findings prefacing the Gun Control Act to find

t hat :

[C]l ose scrutiny of this traffic is undeniably of
central inportance to federal efforts to prevent
violent crime and to assist the States in regul ating
the firearns traffic within their borders. Large
interests are at stake, and inspection is a crucial
part of the regulatory schenme * * *. 406 U. S. at
315.

Thus, the strong public interest in the regulation of firearns
reduced the anount of time necessary to establish a "tradition”
of cl ose Governnent supervision

In Barlow s, the Governnent argued that the "pervasive
regul ati on" exception applied because busi nesses subject to OSHA
had been covered by the m ni num wage and naxi mum hours provi si ons
of the Wal sh-Heal ey Act since 1936. The Court rejected this
argunent, however, because Wl sh-Heal ey and ot her statutes which
regul ate busi nesses solely on the basis of their being engaged in
interstate commerce are not of the same specificity and
pervasi veness as OSHA. 436 U.S. at 314

These cases read together indicate that an exception to the
warrant requirenment of the Fourth Amendnent exists where an
i ndustry has been regul ated cl osely over a period of tinme, but
that the Iength of the historic regulation required to qualify
for the exception cannot be precisely fixed,
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and will be greatly influenced by the nature of the public
i nterest behind that regul ation.

It nust be enphasized that the Court in Barlow s explicitly
limted its decision to OSHA i nspections and stated that other
warrant| ess search provi sions nmust be exam ned on an i ndividual
basis in light of the "specific enforcenent needs and privacy
guarantees of each statute,” noting that other statutes may
"apply only to a single industry, where regul ati on m ght already
be so pervasive that a Col onnade-Bi swel |l exception to the warrant
requi renent could apply.” 1d. at 321. As of this date, four
courts of appeals, the Third Crcuit in Stoudt's Ferry, and
Donofri o, supra; The Fourth Grcuit in Charles T. Sink, supra;
the Fifth Grcuit in Texoline, supra; and the Sixth Grcuit in
Nol i chuckey Sand, supra, have ruled that the Mne Act is such a
statute and have upheld the validity of the warrantl ess search
provi sion of section 103(a) of the Mne Act.

In Stoudt's Ferry, the Third Crcuit held that the
warrant| ess inspection provisions of the Mne Act are
"sufficiently distinguishable fromthose of the Gccupati onal
Safety and Health Act so as to withstand constitutional
chal l enge.” 602 F.2d at 590. Noting that the inspection
provisions of the Mne Act are nore limted and cl osely defined
than those of OSHA, the court called attention to the
unequi vocal |y stated Congressional intent that the Mne Act's
i nspection provisions wuld not require warrants and its finding
that such inspections were reasonabl e. (FOOTNOTE 9) The Third
Crcuit concl uded:



~3539

M ndful of the Suprene Court's reluctance to foreclose
the increnental protection afforded a proprietor's privacy
by a warrant, we are persuaded that the Mne Safety Act's
enforcenent schene justifies warrantless inspections and its
restrictions on search discretion satisfy the reasonabl eness
standard reasserted in Barlow s. Although the Mne Safety
Act's coverage of enterprises has been broadened fromt hat
of the predecessor Coal Mne Safety Act to include other than
coal mning, the statute is still much nore linmted than OSHA
and is ained at an industry with an acknow edged history of
serious accidents. Mreover, unlike OSHA, the M ne Safety
Act mandates periodic inspections and is specific in that
no advance warning is to be given when the inspectionis to
det erm ne whether an imm nent danger exists or whether there
is conpliance with mandatory health and safety standards or
with any citations, orders, or decisions outstanding.
* * * [We believe that there are enough major differences
between Barl ow s and the case at bar to lead to a contrary
result. In our view, warrantless inspections and the
procedure provided for enforcenment in the Mne Safety Act neet
t he standards of reasonabl eness in this pervasively regul ated
i ndustry.

Id. at 593-594, accord Marshall v. Charles T. Sink, supra.
Marshal | v. Texoline, supra.

Simlarly, in Nolichuckey Sand, the Sixth G rcuit held that
a warrantl ess inspection of a sand and gravel pit subject to Mne
Act jurisdiction was not violative of the Fourth Amendnent. In so
hol di ng, the court rejected the same contentions advanced by
Carolina Stalite in this proceeding that "its
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busi ness does not fall within an exception to the warrant

requi renent because the sand and gravel industry has no | ong

hi story of government regulation, no license is required and it
has never been "pervasively' regulated.” 606 F.2d at 695.

Agreeing that the sand and gravel industry does not have the
long history of regulation and licensing referred to in Col onnade
and Biswell, supra, the court noted that all enployees in such
operations are exposed to health and safety hazards and that it
was "reasonable to bring all mneral extraction businesses and
operations under a single regulatory act.” 1d. at 695. The
court concluded that "the enforcenent needs in the m ning
i ndustry make a provision for warrantl ess inspections
reasonable.” Id. at 696.

The record shows and the operator does not deny that since
1971 its business has been regularly inspected and regul at ed
under the Metal Act. Even a casual review of the Metal Act and
the mandatory safety standards issued thereunder denonstrates the
pervasi ve nature of that regulation. For these reasons, |
conclude that as a matter of fact and | aw, respondent is engaged
in a business subject to pervasive and | ongstandi ng Federal -state
regul ati on.

Thus, it is proper to conclude that the operator is within
the jurisdiction of the Mne Act and subject to the warrantl ess
search provisions of section 103(a) until such tinme as the
Supreme Court rul es otherw se. ( FOOTNOTE 10)
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Accordingly, it is ORDERED that respondent's notion for sunmary
decision and to dismss and to suppress evidence be, and hereby
i s, DEN ED

It is FURTHER ORDERED:

1. That full compliance with the Pretrial Order issued
Sept enber 24, 1979, be acconplished on or before Friday, My 16,
1980.

2. That the operator's notion for a protective order be,
and hereby is GRANTED

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Section 3(h)(1), 30 U.S.C. [0802(h)(1), provides:

"For the purpose of this Act, the term"coal or other
m ne' means (A) an area of land fromwhich mnerals are extracted
innonliquid formor, if inliquid form are extracted with
wor kers underground, (B) private ways and roads appurtenant to
such area, and (C) |ands, excavations, underground passageways,
shafts, slopes, tunnels and workings, structures, facilities,
equi prent, machine, tools, or other property including
i mpoundnents, retention dans, and tailing ponds, on the surface
or underground, used in, to be used in, or resulting from the
wor k of extracting such mnerals fromtheir natural deposits in
nonliquid form or if inliquid form w th workers underground,
or used in, or to be used in, the mlling of such mnerals, or
the work of preparing coal or other mnerals, and includes custom
coal preparation facilities. In nmaking a determ nation of what
constitutes mneral mlling for purposes of this Act, the
Secretary shall give due consideration to the conveni ence of
adm nistration resulting fromthe del egation to one Assi stant
Secretary of all authority with respect to the health and safety
of miners enployed at one physical establishment.™

~FOOTNOTE_TWOD
2 Stalite is an unregi stered trade nanme used by respondent.

~FOOTNOTE_THREE

3 ADctionary of Mning, Mneral and Related Ternms (U S
Bureau of M nes, 1968), page 707, defines mlling as including
"the grinding and crushing of ore * * * and preparation for
market,"” and defines ore as including "a mneral of sufficient
value as to quality and quantity which nmay be mined with profit.”
Id. at 772. These definitions taken together classify the
Stalite process as mlling. It should also be noted that the
Stalite process is simlar to that of cenent plants utilizing
rotary kilns and crushing and sizing equi prent. Although cenent
pl ants al so do not separate constituents of a crude from
undesired contam nants, they are classified as mlls and are
subject to Mne Act jurisdiction



~FOOTNOTE_FQOUR

4 As a result of this determnation, it is clear that
Carolina Stalite's argunent that 30 C F.R [056.2 provides a
restrictive definition of mlling which is inapplicable to its
operation is |likewise without nerit. That section provides that

the word mill "includes any ore mll, sanpling works,
concentrator, and any crushing, grinding, or screening plant used
at, and in connection with, an excavation or mne." The operator

contends that the words "used at or in connection with, an
excavation or mne" is limting | anguage whi ch excludes the
Stalite operation since it is independent of the nei ghboring
qgquarrying operation. This construction cannot be accepted since
to do so would limt the jurisdictional |anguage of section

3(h) (1) which does not include the "in connection wth" phrase.
Thus, the 30 C.F.R [56.2 definition nust be construed as being
illustrative rather than exclusive. Accord, Readym x Sand &

G avel Conpany, WEST 79-66-M (Decenber 5, 1979). It nust also be
noted that this provision was originally pronul gated at 34 Fed.
Reg. 12511 (July 31, 1969), pursuant to the Federal Metallic and
Nonmetal lic Mne Safety Act, P.L. 89-577, 80 Stat. 772, and is
not reflective of the jurisdictional reach of the 1977 M ne Act.

~FOOTNOTE_FI VE

5 Neither party has questioned the propriety of addressing
the constitutional challenge. For years, it has been the
conventional wi sdomthat an adm nistrative agency is not
conpetent to rule on constitutional challenges to the organic
statute of the agency. See Winberger v. Salfi, 422 U S. 749
(1975); Johnson v. Robinson, 415 U. S. 361 (1974). This has |ed
to the anomal ous result that constitutional challenges raised for
the first time on appeal have been dismssed for failure to
exhaust the "avail abl e” adm nistrative renedy, despite the fact
that the agency refuses to rule on such challenges. See Marshal
v. Able Contractors, 573 F.2d 1055, 1057 (10th Cr.), cert.
denied, 439 U S. 826 (1978). Increasingly, however, courts are
begi nning to recogni ze that inportant and difficult
constitutional questions cannot be decided devoid of factua
context, and that agency adjudicative procedures are uniquely
suited to the factfinding necessary to the determ nation of
constitutional issues. Marshall v. Babcock & WI cox Company, No.
79-1641 (3rd Cr., Novenmber 16, 1979). Indeed, four circuits
have hel d that constitutional challenges nust be brought in the
first instance before the agency in order to preserve the issue
for appeal. In Re Wirksite Inspection of Quality Products, 592
F.2d 611 (1st Cr. 1979); Bethlehem Steel Corporation v. OSHRC
No. 79-1040 (3rd Cir., Cctober 15, 1979); Bl ocksom & Conpany V.
Marshal |, 582 F.3d 1122, 1124 (7th G r. 1978); Marshall v. Able
Contractors, supra. See also, Bitum nous Coal Qperators
Associ ation v. Marshall, 82 F.R D. 350, 353 (D.D.C. 1979),
hol ding that the Mne Safety and Health Revi ew Conmi ssion is
aut horized to decide "all matters in dispute"” in cases before it.
This comports with the requirenent of 5 U S.C. [0O557(c)(A) that
t he agency decide "all the material issues of fact, |aw or
di scretion presented on the record * * *", as well as of
section 106(a)(1) of the Mne Act, 30 U S.C. 0816(a)(1), which
states that "No objection that has not been urged before the



Conmi ssion shall be considered by the court %(3)4B" |ndeed,
Congress specifically found that the provisions that "objections
not raised before the Conm ssion cannot be raised before a
review ng court are consistent with sound procedure and do not
deny essential due process.” Leg. Hist. at 637. See generally,
Not e, The Authority of Adm nistrative Agencies to Consider the
Constitutionality of Statutes, 90 Harvard Law Review 1682 (1977);
Sout hern Pacific Transportation Co. v. Public Uilities

Conmi ssion, 18 Cal. 3d 308, 556 P.2d 289 (1976).

~FOOTNOTE_SI X

6 Regarding the "imredi acy" of judicial review under section
108(a), it should be noted that sonme district courts have been
notoriously slow in considering requests for injunctions
follow ng denials of entry. For exanple, the Eastern District of
Wsconsin in Marshall v. Waukesha Line & Stone, C. A No.
79-C- 114, denied a request for prelimnary injunction on March 9,
1979, and has yet to hear the request for permanent injunction
and in Marshall v. Halquist Stone, C.A No. 78-C 463, the
prelimnary injunction was deni ed on Septenber 15, 1978, and the
per manent injunction proceedings are still pending.

~FOOTNOTE_SEVEN

7 Although the Constitution generally requires notices and a
hearing prior to a deprivation of private property, there are
wel | recogni zed exceptions to this requirenent where significant
governnmental interests or the public health and safety are
i nvol ved. See Cal ero-Tol edo v. Pearson Yacht Leasing Co., 416
U S. 663 (1974) (seizure of yacht carrying contraband); Ew ng v.
Mytinger & Cassel berry, Inc., 339 U S. 594 (1950) (seizure of
m sl abel ed vitam n product); Bowles v. WIIlingham 321 U S. 503
(1944) (rent control orders); Phillips v. Conm ssioner of
Internal Revenue, 283 U.S. 589 (1931) (collection of Federa
revenue); Central Union Trust Co. v. Grvan, 254 U S. 554 (1921)
(sei zure of eneny property); North Anerican Cold Storage Co. V.
Chi cago, 211 U.S. 306 (1908) (seizure of contam nated food). See
also, In Re Surface Mning Regulation Litigation, 456 F. Supp
1301, 1319 (D.D.C. 1978) (upholding cessation orders for failure
to abate violations under the Surface M ning Control and
Recl amati on Act of 1977, 30 U . S.C. 01271(a)(2)).

~FOOTNOTE_EI GHT

8 The record di scl oses, however, that the plant had been
i nspected sone 18 tines by MESA and the Bureau of M nes since
1971, and was required to conply with the mandatory standards
promul gat ed under the Metal Act of 1966.

~FOOTNOTE_N NE

9 "This is intended to be an absolute right of entry without
need to obtain a warrant. The Committee notes w th approval the
deci sion of the three-judge Federal Court in Youghi ogheny & Chio
Coal Conpany v. Morton, 364 F. Supp. 45 (S.D. Chio 1973) which
hol ds the parallel provisions of the Coal Act permtting
unannounced warrantl ess inspections of coal nmines constitutional
Safety conditions in the mning industry have been pervasively
regul ated by Federal and State law. The Commrittee intends to
grant a broad right-of-entry to the Secretaries or their



aut hori zed representatives to nake inspections and investigations
of all mnes under this Act without first obtaining a warrant

* * *  The Conmittee notes that despite the progress made in

i mprovi ng the working conditions of the nation's m ners under
present regulatory authority, mning continues to be one of the
nati on's nost hazardous occupations. Indeed, in view of the
notori ous ease with which many safety or health hazards may be
conceal ed if advance warning of inspection is obtained, a warrant
requi renent woul d seriously undercut this Act's objectives.”

Leg. Hist. at 615.

~FOOTNOTE_TEN
10 Wiile it is unnecessary to consider the authority of the
Conmi ssion to order suppression of the evidence, | note that two

circuits have ruled that in a civil regulatory context the
excl usi onary sancti on does not necessarily apply to the fruits of
all unconstitutional inspections. In Todd Shipyards v.
Secretary, 586 F.3d 683, 690 (9th Cr. 1978), the court held that
the exclusionary rule is not retroactively applicable to a
pre-Barl ow s warrantl| ess search under OSHA since "the deterrent
ef fect of the exclusionary rule would not be enhanced by its
application to an OSHA search that nmay have exceeded the Barl ow s
[imts but which took place before the Barlow s decision.” The
court noted that the inspectors were acting "pursuant to an

appar ent Congressi onal authorization which had not yet been

decl ared unconstitutional by a court of conpetent jurisdiction."
Id. Likewise, in the present situation, even if the inspection
were to be held violative of the Fourth Anendnent it woul d have
taken pl ace | ong before a court of conpetent jurisdiction so
held. Thus, since the "introduction of evidence which had been
sei zed by |law enforcenment officials in good faith conpliance with
t hen-prevailing constitutional nornms did not nake the courts
"accomplices in the willful disobedience of a Constitution they
are sworn to uphold,"" a retroactive application of the
exclusionary rule would not be justified. United States v.
Peltier, 422 U S. 531, 536 (1975). Likew se, in Savina Honme
Industries v. Secretary, 594 F.2d 1358, 1364 (10th Cr. 1979), it
was held that the exclusionary rule is not applicable to a
pre-Barl ow s inspection, and that evidence should be suppressed
only if it can be said that the |aw enforcenent officer had

know edge, or may properly be charged with know edge, that the
search was unconstitutional. 1In the present situation, it could
not be said that the inspector should have known that his actions
were unconstitutional given the state of the case | aw under the
Mne Act. Thus, even if | were to hold the search in question
viol ative of the Fourth Amendnent, the exclusionary sanction
woul d not be retroactively avail abl e.



