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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VINC 78-457-P
PETI TI ONER A. O No. 11-00598-02040V
V. Eagle No. 2 Mne
PEABCDY COAL COVPANY,
RESPONDENT
DEC!I SI ON
Appear ances: I nga Watkins, Attorney, Ofice of the Solicitor

U S. Departnment of Labor, Arlington, Virginia,
for the Petitioner Thomas Gal |l agher, Esquire,
St. Louis, Mssouri, for the Respondent

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessnent of civil
penalties filed by the petitioner on August 17, 1978, against the
respondent pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. [0820(a), charging the
respondent with two violations of mandatory safety standards,
nanely, 30 C.F. R 075.200 and 75.202. The alleged violations
were served on the respondent by MSHA coal mne inspector Harold
Qulley in two section 104(c)(2) orders issued on August 1 and 29,
1977, pursuant to the 1969 Act. Petitioner seeks an assessnent
of civil penalties for the alleged violations in the anount of
$10, 000 for each citation, for a total assessnent of $20, 000.

Respondent filed a tinmely notice of contest denying that it
has violated the cited nandatory safety standards and requested a
hearing. The hearing was initially schedul ed for February 13,
1979, but was continued on notion by the respondent and by
agreenment of the parties because of the unavailability of
respondent's sole witness. In addition, the parties engaged in
di scovery, and petitioner responded to certain interrogatories
served on it by the respondent and they are a matter of record.
The case was subsequently redocketed for hearing at St. Louis,
M ssouri, March 25, 1980, and al though petitioner's counse
advi sed nme by tel ephone late Friday, March 21, 1980, that the
parties had engaged in settlenment negotiations,
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the parties were directed to appear at the hearing as schedul ed
and were inforned that they would be given an opportunity to
argue any proposals for settlenent on the record.

The parties appeared at the hearing on March 25, and at that
time informed ne that their prior settlenent negotiations were
finalized and they sought |eave to present themon the record for
nmy consideration pursuant to Conmission Rule 30, 29 CF.R [
2700.30. After remnding the parties of the fact that the hearing
notice in this matter was issued by ne nore than sixty (60) days
i n advance of the schedul ed hearing of March 25, 1980, and after
advising themthat | considered petitioner's notification to ne
by tel ephone that the parties were in the mdst of settlenent
negotiations to be untinely, they were pernmtted to present their
proposed settlenent and supporting argunents on the record for ny
consi derati on.

Di scussi on

The citations at issue in this proceeding and the conditions
and practices cited by MSHA inspector Harold Gulley are as
fol | ows:

Citation No. 7-0161, August 1, 1977, citing a violation of
30 C.F.R [O75.200, states:

The roof control plan was not being followed on section
008, 3 north off 3 mains east in that the entries were
to [sic] wide. No. 5 entry 23 feet in width, No. 2
crosscut outby face between No. 4 and 5 entries 24 feet
in width, No. 4 entry 60 feet outby face 26 to 30 feet
inwidth, No. 3 entry 27 feet in width. Sketch 1 in
roof bolting plan devel opnent entries states 20 feet
width in entries and crosscuts.

Citation No. 7-0199, August 29, 1977, citing a violation of
30 C.F.R [O75.202, states:

Overhanging ribs were observed in roonms and crosscuts
Nos. 1 thru 6 and first crosscuts outby face (No. 1
room 52 to 86 inches) (No. 2 room 71 inches)
(Crosscuts between No. 1 and 2 room 49 inch) (crosscuts
between 2 & 3, 76 inches) (No. 3 room53 inch and
crosscut between 3 & 4 room 65 inch) (No. 4 room51 to
71 inch undercut and crosscut 4 & 5, 48 inch) No. 5 and
6 room and crosscuts 6 inch to 55 i nches undercut.

The parties stipulated to the following (Tr. 5):

1. Respondent is a large coal mne operator and the Eagle
No. 2 Mne is a large mning operation
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2. Respondent is subject to the 1969 Federal Coal Mne Health
and Safety Act, as well as the 1977 Amendnents thereto.

3. MBHA inspector Harold GQulley was, at all tinmes rel evant
to this proceedi ng, an authorized representative of the
Secretary, the citations were properly served on the respondent,
and the conditions and practices described on the face of the
citations did not constitute an inm nent danger

4. The proposed civil penalty assessnents and settl enent
amounts will not adversely affect respondent's ability to remain
i n business.

The parties propose a settlenent in the amount of $2, 000 for
Ctation No. 7-0161, issued on August 1, 1977, and $3, 500 for
Citation No. 7-0199, issued on August 29, 1977. In support of
t he proposed settlenent disposition of the citations,
petitioner's counsel indicated that Inspector CGulley was present
in the courtroomand concurred in the proposed disposition of the
matter. Counsel summarized his testinmony if it were necessary
for himto testify in the matter, and counsel also introduced for
the record Exhibits M1 through M 12, which are copies of the
citations, inspector's statenents, notes, the applicable nine
roof -control plan, sketches of the entries in question, the
term nation notices, and a conputer printout of the prior history
of violations issued at the nmine in question

Respondent introduced copies of its Exhibits, R-1 through
R-8 pertaining to one citation, and R-1 through R4, pertaining
to the second citation. These docunents consist of notes,
sketches, preshift reports, photographs, and the mne ventilation
and roof-control plans. In addition, respondent's counse
summarized its position with respect to the nmerits of the
citations, as well as certain factual and | egal defenses he woul d
advance in defense of the citations, and he concurred in the
proposed settlenent disposition of the matter.

In further support of the proposed settlenent, petitioner's
counsel asserted that the initial proposed civil penalty
assessnments resulted froman application of a "special
assessnment™ procedure and policy which is no | onger being
followed by MSHA. The initial assessnents of $10,000 for each of
the violations in question resulted froma finding that the
citations were "unwarrantable failure" citations, and coupl ed
with the fact that respondent is a | arge operator, the civi
penalty would "automatically be in the range of $5,000 to $10, 000
unl ess there were other strong and mitigating factors"” (Tr. 6).
Counsel stated that this policy is no |onger followed by MSHA
and counsel requested that | consider the matter de novo.

Further, counsel asserted that MSHA's Office of Assessnents is in
agreement with the proposed settlenment of the two citations in
guestion and that the inspector who issued the citations is al so
in agreement with MSHA's proposed di sposition of the citations
(Tr. 26, 29).

In addition to the foregoi ng, MSHA' s counsel presented



argunents with respect to the circunstances surroundi ng the
i ssuance of the citations in
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qguestion, and in particular presented information with respect to
the statutory criteria set out in section 110(i) of the Act.

Good Faith Conpliance

MSHA asserted that respondent exercised rapid conpliance in
achi evi ng abatenent of the conditions cited (Tr. 8, 11).

Gavity

Wth regard to Gitation No. 7-0161, 30 C.F.R [75.200, NMSHA
stated that while the roof areas where the widths of the entries
were in fact driven to excessive widths as noted in the citation
the roof areas thenselves were not |oose (Tr. 7). However, if
called to testify, the inspector would state that the hazard
created by the condition would pose a risk of a roof fall created
by a strain placed on the roof by the excessive widths in the
entries in question (Tr. 8).

Wth regard to Gitation No. 7-0199, charging a violation of
30 CF.R 0O75.202, MSHA asserted that while the conditions cited
were serious, nost of the overhanging ribs were outby the face
and were fairly solid (Tr. 10-11). Respondent's argunents
regarding this citation reflect that the overhanging ri bs woul d
have been taken down during the shift in which the citation was
i ssued, that this procedure was in accord with the approved
m ning plan, that the ribs in question were "tight,"” and in fact
had to be drilled and shot down (Tr. 12-13).

Negl i gence

Wth regard to both citations, MSHA advanced the argunent
that the conditions cited were visually obvious, that preshift or
onshift exam nations were required to be conducted, and that the
conditions cited existed for at |least one shift prior to the tine
they were cited (Tr. 6-7, 10).

Respondent advanced the argunent that corrective action had
begun to correct the wide entry violation prior to the issuance
of the citation alleging a violation of section 75.200, and that
with respect to the alleged violation of section 75.202, its
evi dence woul d show that in the course of the normal mning
cycle, the overhanging ribs cited would have been taken down
during the shift in which the citation issued, and that this
procedure was in accord with respondent's approved ribcontrol
plan (Tr. 8, 10-13).

H story of Prior Violations

Petitioner's evidence reflects that a total of 504
violations were issued at the mne during the 2-year period prior
to the issuance of the citations in question, that 24 of these
were for violations of section 75.200, and 19 were for violations
of section 75.202 (Tr. 14-15). Considering the size and scope of
respondent's mining operations at the
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m ne in question, petitioner argued that while these citations
were serious, respondent's overall prior history of violations is
not extraordinarily bad (Tr. 16).

Concl usi on

Taking into account the fact that the citations in question
were issued over 2-1/2 years ago, that the initial assessnents
were arrived at through the application of a "special assessnent”
procedure and policy which is no |longer in use, and the fact that
MSHA's OFfice of Assessnents is in accord with the proposed
settlenent, | conclude and find that the proposed settlenent is
reasonable. Further, | am persuaded by the argunents presented
by counsel with respect to the factors of negligence, gravity,
and good faith conpliance, as supported by the docunentary
evi dence presented in support of these statutory criteria, that
t he agreed-upon paynent of $5,500 for the two citations, which
have been vi gorously contested by the respondent, is in the
public interest and will effectuate the deterrent purposes of the
Act and the mandatory safety standards in issue in this
pr oceedi ng.

CORDER

Pursuant to Conmmission Rule 30, 29 C.F.R [2700.30, the
proposed settlenent is APPROVED and respondent is ORDERED to pay
civil penalties in the anmpunt of $5,500 in satisfaction of the
two citations in issue in this proceeding, paynment to be made to
MSHA within thirty (30) days of the date of this decision and
order. Upon receipt of paynment by MSHA, this matter is DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



