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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 79-83-M
PETI TI ONER A. O No. 44-02422-05002
V. Curles Neck Pit Barge
and Dredge
LONE STAR | NDUSTRI ES, | NC.
RESPONDENT
DEC!I SI ON
Appear ances: Bar bara Krause Kaufmann, Esq., Ofice of the

Solicitor, U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner David S. Smith, Esq.,
Kilcullen, Smth & Heenan, Wshington, D.C

for Respondent

Bef or e: Chief Admi nistrative Law Judge Broderick
STATEMENT OF THE CASE

Two citations are involved in this proceeding. The parties
have agreed to settle one of them and have subnmitted a notion to
approve the settlement agreenent. Wth respect to the other
citation, the parties have filed a joint stipulation of facts and
have submtted the matter for decision based upon those facts.
The stipulation was submtted to Admi nistrative Law Judge
M chel s. Upon his retirement, the case was assigned to ne.

THE SETTLEMENT AGREEMENT

On April 21, 1980, Petitioner filed a notion to approve a
settl enent agreenent and dismss the proceeding with reference to
Citation No. 301581 which charged a violation of 30 CF. R 0O
56.14-1. The initial assessment was $60 and the parties propose
to settle for $20

In support of the notion, Petitioner states that the
condition--alleged failure to guard a coupling for a crusher
drive nmotor--was not serious in that it was |largely guarded by
| ocation. It appeared
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highly unlikely that the coupling would contact any of the
crusher mechani sms. The settlement agreenment is in accordance
with a decision of Judge Koutras in Docket No. VINC 79-21-PM
Havi ng considered the statutory criteria in section 110(i) of the
Act, | conclude that the settlenent agreenment shoul d be approved.

STI PULATI ONS
The parties have stipulated as foll ows:

1. CGitation No. 301578 was issued to Respondent by Federa
m ne inspector Charles W Qinn on February 13, 1979, charging a
violation of 30 C.F.R 0[56.11-2.

2. The citation states in part: "There was no handrail on
the water side of the catwalk fromland to the No. 12 plant.
Enpl oyees entering this area are exposed to this unsafe
condi tion."

3. Inspector Quinn's "lnspector's Statenent” reads in part:
"Handrail provided for one side of the catwal k but not the water
side."

4. The structure characterized as a "catwal k" is nade of
wooden pl anks and is supported on both sides by dol phins or

pi lings.

5. The specific area where the inspector required handrails
to be placed in the subject citation is about 45 feet long and is
used by the conpany as a dock where persons and supplies are
| oaded and unl oaded from Respondent’'s tug boats. This structure
is utilized, on a daily basis, by Respondent's "puffer tugs" as
the only avail able docking facility for such tugs, due to the
pl acenent of sand barges ("sand scows") around the dredge for
| oadi ng purposes. At the tine of the inspection, handrails
exi sted at all areas other than those used for access to boats.

6. A photograph attached to the stipulation shows a tug
boat approaching the area at |ow tide.

As may be observed fromthe water |line on the dol phins or
pilings, at high tide the bow of the tug boat rises to
approxi mately the sane height as the handrails which have been
i nstall ed.

7. On at |east one occasion subsequent to installation of
the handrails pursuant to the inspector's citation, they have
been knocked down by an approaching tug boat.

8. The part of the dock in question also serves as a
wal kway for persons who work on a dredge which is used as a
preparation facility or plant.
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9. Persons who work in the vicinity routinely wear life
preservers.

10. Respondent abated the condition in good faith although
it expressed its position that the regulation cited is not
applicable to the facility in question

11. There is no history of prior safety violations at the
operation.

12. A handrail was provided on the side of the dock away
fromthe water.

13. The dock was icy at the tine the citation was issued.

14. There is no history of any accident or injury at the
area in question.

15. Five to six men use the dock as a wal kway on a daily
basis to get to and fromthe processing dredge. C eanup and
mai nt enance peopl e use the dock as a wal kway fromtine to tine.

The stipulation is accepted and I find the facts set out
t her ei n.

REGULATI ON

30 C.F.R [56.11-2 provides: "Crossovers, elevated
wal kways, el evated ranps, and stairways shall be of substanti al
construction provided with handrails and mai ntai ned i n good
condition. \Were necessary, toeboards shall be provided."

| SSUES

1. \Whether the facility involved herein is an el evated
wal kway wi thin the nmeaning of the regul ation

2. |If so, whether the facts show a violation of the
regul ati on.

3. If so, what is the appropriate penalty for the
viol ation.

CONCLUSI ONS OF LAW

1. The area covered by the citation in question was an
el evat ed wal kway subject to the safety standard set out in 30
C. F.R [56.11-2.
DI SCUSSI ON

Part 56 contains health and safety standards for sand,
gravel and crushed stone operations. Section 56.11 applies to
travel ways,



~1053

and section 56.11-2 applies to, anong other things, elevated

wal kways. A wal kway is a passage for pedestrians. The
stipulations and findings of fact state that the area in question
"serves as a wal kway for persons who work on a dredge which is
used as a preparation facility or plant” and "cl eanup and

mai nt enance peopl e al so use the dock as a wal kway fromtine to
time." The fact that the area is also used as a dock for | oading
and unl oadi ng tugboats does not negate its character as a

wal kway.

The phot ograph showi ng the area at lowtide clearly

i ndicates that the wal kway is higher than the water l[evel. The
stipulation states that at high tide, the bow of the tugboat
rises to approximately the same height as the handrails. It is

clear that during at |least sone of the tinme the area is used as a
wal kway, it is elevated. The hazard which the standard seeks to
address is the hazard of falling froma wal kway. This hazard
exists even if the water level is at or near the height of the
wal kway. The use of the facility for |oading and unl oadi ng does
not |essen the hazard for those using it as a wal kway. The fact
that boats are apt to knock down the rail does not excuse its
absence.

2. The parties agree that a handrail was not provided for
the area in question on February 13, 1979. Therefore, a
violation of 30 C.F. R [O56.11-2 was shown.

3. The violation was noderately serious. The facts do not
show t hat Respondent was negligent.

4. Based on ny finding that a violation occurred and on a
consideration of the criteria set out in section 110(i) of the
Act, an appropriate penalty for the violation is $90.

ORDER

Therefore, IT IS ORDERED t hat Respondent pay the foll ow ng
penalties within 30 days of the date of this decision

Citation No. 301581 - $ 20
Citation No. 301578 - $ 90
Tot al $110

James A. Broderick
Chi ef Administrative Law Judge



