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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Di scrimnation or
ADM NI STRATI ON ( MV5HA) , Interference
ON BEHALF OF PERRY R BI SHOP,
COVPLAI NANT Docket No. KENT 79-161-D
V. No. 4 Surface M ne
MOUNTAI N TOP FUEL, | NC.,
RESPONDENT
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 80-98
PETI TI ONER Assessnment Contr ol

No. 15-10188-03006
V.
No. 4 Surface M ne
MOUNTAI N TOP FUEL, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Thomas P. Piliero, Esq., Ofice of the Solicitor,
U S. Department of Labor, for Conplaint and
Petitioner Herman W Lester, Esq., Pikeville,
Kent ucky, for Respondent

Before : Admi ni strative Law Judge Steffey

Pursuant to an order providing for hearing, consolidating
i ssues, and requiring furnishing of docunments issued February 28,
1980, a hearing in the above-entitled proceeding was hel d on
March 18 and 19, 1980, in Pikeville, Kentucky, under section
105(d) of the Federal Mne Safety and Health Act of 1977.

The consol i dated proceedi ng i nvol ves a conpl ai nt of
di scharge filed on August 7, 1979, by the Secretary of Labor and
MSHA on behal f of Perry R Bishop agai nst Mountain Top Fuel,
I ncorporated, in Docket No. KENT 79-161-D.

The conpl aint all eged that respondent had viol ated section
105(c) (1) of the Federal Mne Safety and Health Act of 1977 and
asked that M. Bishop be reinstated to his forner job, be awarded
back pay fromthe tine of his discharge on February 14, 1979, and
be given other relief.

Subsequently, the conplainant filed a notion for dissolution
of the order of tenmporary reinstatenent which had been issued on
June 19, 1979, and reaffirmed on July 3, 1979, by Chief
Admi ni strative Law Judge Broderick after a hearing
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hel d on June 29, 1979, with respect to the issue of whether the
Secretary had properly found that the conplaint was nonfrivol ous.

The reasons that a notion for dissolution of the order of
tenmporary reinstatenent was filed was that M. Bishop had secured
a job el sewhere and did not any longer wish to be reinstated at
respondent's No. 4 Surface M ne.

| issued an order on Cctober 24, 1979, granting the notion
for dissolution of the order of tenporary reinstatenent.
Conpl ai nant still seeks an award of back pay and all other relief
previously sought in his conplaint.

Respondent's petition for review of the order of tenporary
reinstatenment was di smssed as noot by the U S. Crcuit Court of
Appeal s for the Sixth Crcuit upon agreenment of the parties that
the action was nmoot in view of the dissolution of the order of
t emporary reinstatenent.

| also issued an order on February 28, 1980, consolidating
for hearing and decision in this proceeding the civil penalty
i ssues raised by the Secretary's filing on February 14, 1980, of
a Petition for Assessnment of Cvil Penalty in Docket No. KENT
80-98 all eging that respondent had viol ated section 105(c) (1) of
the Act by refusing to reinstate M. Bishop to his job pursuant
to the order of tenporary reinstatenent and seeking to have a
civil penalty assessed for that alleged violation

The order of February 28, 1980, al so provided for the
hearing in this consolidated proceeding to be held in Pikeville,
Kent ucky, on March 18, 1980.

Upon conpl etion of introduction of evidence by the parti es,
I rendered the bench decision which is reproduced bel ow (Tr.
375-395):

My decision in this proceeding will be based on the
findings of fact which | amfirst going to make. An
expl anation of ny credibility determ nations will be
given after the findings of fact.

These findings of fact will be given in nunbered
par agraphs and | shall give the nunbers at the
begi nni ng of each paragraph

1. Conplainant, Perry R Bishop, began working for
respondent, Muntain Top Fuel, Inc., on Septenber 22,
1977. M. Bishop at first drove a truck for respondent
for a period of nine or ten nonths. Then M. Bishop
becanme the operator of a front-end | oader which was
used to renove overburden at respondent's No. 4 Surface
M ne. Thereafter, respondent, at M. Bishop's request,
transferred M. Bishop to the position of operating a
M chi gan 275 front-end | oader which was used to cl ean
the final five or six inches of overburden off the coa
seam and for |oading the coal into trucks which haul an



average of 25 tons each.

2. On February 14, 1979, M. Bishop reported for
work as usual at about 6:45 a.m for a nine-hour shift
beginning at 7 a.m The tenperature on February 14 was
bel ow freezing. M. Bishop checked
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the fluid levels in the Mchigan front-end | oader and

noticed that the brakes were inoperative. The brakes were
operated by an air systemwhich is subject to mal functioning

in bel owfreezing tenperatures because of condensati on which
forns in the air lines and freezes so as to prevent air pressure
fromnoving the brake drunms. An al cohol container is built

into the systemwhich is designed to m x al cohol with the
condensation and prevent ice fromformng in the brake |ines.

M. Bishop did not check the al cohol |evel on February 14.

3. The first work done by M. Bishop on February 14
consi sted of tramm ng his end | oader froma | ocation
near the mne office to a coal stockpile situated about
2,000 feet fromthe office. M. Bishop | oaded three
trucks with the stockpiled coal. About one-half truck
| oad of coal renmained in the stockpile. M. Bishop
then tramed his | oader down to the pit area where
anot her pile of coal had been prepared by the precedi ng
evening shift. M. Bishop | oaded two additional trucks
fromthat pile of coal and once again about a half
truck | oad of coal renmined after those two trucks had
been | oaded in the pit area.

4. About 15 minutes were required to |load the three
trucks at the stockpile area. M. Bishop tranmed the
M chigan | oader to the pit area between 7:15 and 7: 30
a.m M. Bishop |loaded the two trucks in the pit area
between 7:30 and 8 a.m and began cl eani ng rocks and
dirt off the top of the coal seamat about 8 a.m
About 9 a.m a sixth truck driven by M. Billy Coo
arrived in the pit area. Al though M. Bishop could
have | oaded M. Cool's truck with the half-load of coa
at the stockpile plus the half-truckload of coal in the
pit area or by using coal which had al ready been
uncovered between 8 and 9 a.m, M. Bishop continued to
renove overburden fromthe coal seaminstead of | oading
M. Cool's truck

5. Wiile M. Cool was waiting to get his truck | oaded,
he ate a sandwi ch and sone ot her food, cleaned his
wi ndshield and lights, and went to the bathroom Since
truck drivers get paid for the nunmber of | oads haul ed,
rather than for the nunber of hours worked, M. Coo
grew i npatient about further waiting and decided to go
hone. As he was passing the mne office on his way hone
in his truck, he saw M. David Childers near the mne
of fice and stopped to conpl ai n about having to wait
from15 mnutes to 30 mnutes to get a |oad of coal
M. Childers, who is vice-president, part owner, and
foreman, persuaded M. Cool to return to the pit and
asked M. Mchael Adkins to load M. Cool's truck

6. M. Childers then drove down to the pit in his
truck and asked M. Bi shop why he had not pronptly
| oaded M. Cool's truck. M. Bishop's sole excuse for
not |oading the truck was that he was still cleaning



off coal as he had been instructed to do it and that he
couldn't have | oaded the truck so as to satisfy M.
Childers' instructions any sooner than he had done it.
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M. Childers saw that M. Bishop had al ready cl eaned off

about ten |oads or 250 tons of coal and coul dn't understand
why M. Bishop had not pronptly |oaded M. Cool's truck.

M. Childers had had other conplaints fromtruck drivers who
wer e upset about having to wait for coal to be | oaded. M.

Chi l ders had previously enphasized to M. Bishop the inportance
of loading trucks pronptly. Therefore, M. Childers told M.

Bi shop that he was di scharging M. Bishop at that tinme, which
was about 9:30 a.m, for failure to load coal trucks pronmptly.

7. Since M. Bishop had parked his truck that norning
at a place about ten mles fromthe nne site and had
ridden to the mne with another enployee, it was
necessary for M. Childers to use his own truck to
transport M. Bishop to the place where M. Bishop's
truck had been left.

8. Counsel for MSHA on May 18, 1979, called M.
Chil ders and advi sed himthat he was shortly expecting
to file a statement with the Conm ssion which would
result in the issuance of an order of tenporary
rei nstatement which would require respondent to
reinstate M. Bishop to his position as operator of the
end | oader. At that tinme MSHA's counsel asked M.
Childers if he would voluntarily reinstate M. Bishop
so as to make it unnecessary for MSHA' s counsel to ask
for an order of tenporary reinstatenent. M. Childers’
response was that he did not intend to reenploy M.
Bi shop voluntarily, but M. Childers stated that he had
partners whose opinions he would |like to obtain before
gi ving counsel a final answer. Therefore, M. Childers
stated that he would provide MSHA's counsel with a
final answer on Monday, May 21, 1979. Wien MSHA' s
counsel thereafter called M. Childers on May 21, M.
Childers stated that respondent would not voluntarily
reempl oy M. Bishop.

9. Chief Adm nistrative Law Judge Broderick issued
on June 19, 1979, an order of tenporary reinstatenent.
Respondent did not conmply with the order on June 22,
1979, when M. Bishop appeared at respondent’'s m ne.

An MSHA inspector then issued on June 22, 1979,
Citation No. 713218 alleging a violation of section
105(c) of the Act because of respondent's failure to
reinstate M. Bishop on June 22, 1979. Citation No.
713218 gave respondent until June 25, 1979, within
which to conply with the order of tenporary
reinstatenment. On June 25, 1979, M. Bishop and the

i nspector returned to respondent’'s mne. Wen
respondent still declined to reemploy M. Bishop, the

i nspector issued on June 25, 1979, an order of

wi t hdrawal for failure of respondent to abate Citation
No. 713218 within the time provided. As indicated in
the first part of this decision, an action in the Sixth
Circuit concerning the order of tenporary reinstatenent
was di sm ssed as noot after M. Bishop found a job



el sewhere and requested that the order of tenporary
rei nstatement be dissol ved because M. Bi shop no | onger
wi shed to be reenpl oyed at respondent’'s m ne.



~1130

10. Counsel for MSHA filed on February 14, 1980, in
Docket No. KENT 80-98 a Petition for Assessnent of Civil
Penalty seeking to have a penalty assessed for the violation
of section 105(c) alleged in Citation No. 713218 descri bed
in Finding No. 9 above. By order issued February 28, 1980,
| granted the nmotion of MSHA' s counsel for consolidation of
the Petition for Assessnent of Civil Penalty for hearing
and decision with the issues raised by the conplain filed
in Docket No. KENT 79-161-D

11. At the commencenent of the hearing on March 18,
1980, MSHA' s counsel asked that | assess a penalty if |
found that respondent violated section 105(c)(1) in
di scharging M. Bishop. He also asked that | assess a
penalty for respondent's having laid off all men on the
second shift on May 18, 1979, in order to avoid having
to reinstate M. Bishop

12. As Finding No. 6 above indicates, respondent
did not violate section 105(c)(1) when it discharged M.
Bi shop.

13. The evidence does not support NMSHA's cl ai mt hat
respondent violated section 105(c) when it laid off the
second shift on May 18, 1979. And M. Piliero, MSHA s
counsel, agreed that was a fact this nmorning in his
summati on. The evidence shows that respondent was
having difficulty in selling its coal as fast as it was
bei ng produced and that respondent decreased its work
force to achieve econony in its operations. The
deci sion to reduce the nunber of enpl oyees at
respondent's mne had been made 2 weeks prior to May
18, 1979, at one of respondent's weekly neetings and
that reduction in force was nmade effective on May 18,
1979.

14. The clains made by respondent to explain its
reduction in enpl oyees are supported by the production
data submitted in response to MSHA's questions. During
the four quarters of the year 1978, respondent enpl oyed
from21 to 23 persons and produced from 10,378 tons in
the first quarter of that year to 38,421 tons in the
second quarter of that year. The |arge production
shown in the second quarter was acconpani ed by a much
| arger number of hours worked than were reported in any
other quarter. During the year 1979, respondent
produced 27,922 tons in the first quarter and 24, 954
tons in the second quarter with 21 enpl oyees. The
third and fourth quarters show that the coal production
dropped to 21,013 tons in the third quarter and 20, 867
tons in the fourth quarter after respondent had reduced
its nunmber of enployees to 13 and 11, respectively.

15. Respondent's president testified that when two
9- hour production shifts are worked, nore equi prment is
down for repairs than when one shift is worked and that



production tine is wasted by the tinme lost in
over |l apping of the two shifts of miners |eaving and
arriving at the mne site and that a one-shift
operation is nore econonmi cal froma cost standpoint
that a two-shift operation.
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16. Respondent's president testified that the choice
of the reduction in enpl oyees was nmade on the basis of both
seniority and efficiency and for that reason sonme of the nen
retai ned woul d have had | ess seniority than M. Bishop if he
had still been working for respondent on May 18, 1979, when
the reduction in personnel occurred. Therefore, respondent
said that M. Bishop would have been laid off on May 18, 1979,
if he had still been working for respondent when that reduction
in force occurred. For exanple, the elimnation of the mners
wor ki ng on the night shift required the transfer of the night
-shift supervisor to the day shift. The need to retain that
val uabl e enpl oyee required the subsequent |ayoff of a person
who had been working on the day shift.

17. On an annual basis respondent’'s No. 4 Mne
produced 94, 756 tons in 1979 according to Exhibit C or
101, 623 tons annually if one uses the figure in the
Assessnment Order in Docket No. KENT 80-98. Assuning
that the m ne produced coal on an average of 250 days
each year, the daily average tonnage woul d have ranged
from379 tons to 406 tons per day.

That concl udes mny fi ndings.

There are several reasons for the credibility
det erm nati ons which have resulted in ny making
findi ngs which support mnmy conclusion that M. Bishop
was di scharged for reasons other than the protected
activities set forth in section 105(c)(1) of the Act.
| amgoing to list the aspects of the testinony which
have caused ne to rule in favor of respondent. The
items | shall discuss are listed as they occur to ne
and not with the intention of giving any item as being
nore inportant than another.

M. Bickford, who was responsible for repairing the
brakes on the M chigan end | oader stated that when he
exam ned the al cohol container at the end of the day on
February 14, 1979, the day of M. Bishop's discharge,
he found that the container was enpty. M. Bishop
agreed that it was his responsibility to check the
al cohol level in that container fromtine to tine and
yet he admitted that he had not checked the contai ner
on February 14 or for several days prior to February
14. WM. Bishop agreed that it was inportant and
necessary to drain water out of the air tanks to
prevent freezing. M. Bishop al so was aware of the
i nportance of the al cohol in preventing freezing. He
contributed to the mal functioning of the brakes by not
properly doi ng the mai ntenance work for which he was
responsi bl e.

M. Bishop's claimthat the brake pedal remained flat
on the floor board did not w thstand cross-examni nation
M. Bickford testified that the brake pedal was held up
by a spring and that it would not remain in a depressed



condition even if there was no air pressure at a given
time. Wien M. Bishop was cross-exam ned
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about that claim he did not deny that the spring existed but
contended that the brake pedal sonetinmes would stick. Wen
he was asked if he tried to raise the pedal to see if it
was stuck, he said he did raise it, but it fell back to the
floor. The | ogical conclusion fromthose adm ssions is that
t he brake pedal was not stuck in the down position or it
woul d have renmai ned upright when pulled up manual ly.

M. Bickford testified that the brakes on the end
| oader woul d not work on February 14 because of a
freezing problem and that another mechanic corrected
t he problem by maki ng a bypass around the frozen area.
M. Bickford did not recall having been working on a
wat er punp as alleged by M. Bishop on February 14 when
M. Bishop asked himto check the brakes on the end
| oader and M. Bickford said that his answer to M.
Bi shop about repairing brakes on the end | oader woul d
not have been given in terns of what M. Childers m ght
assign for himto do on that day.

M. Cool insisted that there was enough coal already
prepared to provide a load for his truck and that he
woul d not have driven away after waiting from15 to 30
mnutes to be loaded if the only coal avail able had
still been intact in the coal seam and unavail able for
i medi ate noving. Even though M. Cool's testinony may
be notivated by self-interest, there is no way to
explain M. Cool's displeasure at having to wait for a
| oad of coal unless M. Bishop was taking an
unr easonabl e amount of tine in [oading M. Cool's
truck. M. Cool had been driving trucks for 17 years
and said that he generally obtained a | oad of coa
within four or five mnutes. Even though the brakes
were bad on the end | oader on February 14, M. Bishop
had | oaded three truck-loads at the begi nning of his
shift in a period of 15 mnutes. There is nothing in
the record to show that M. Cool's conplaint about
undue waiting was without nerit or justification

M. Bishop does not deny that several nonths before
hi s discharge he turned over a truck hauling rock in order
to avoid hitting a road grader driven by M. Childers.
On that occasion M. Bishop clainmed the truck's brakes
were defective, but M. Childers clains they were in
operating condition i mediately after the truck was
pul | ed back upon its wheels. Even though sone rock
fell fromthe truck to the place where M. Childers
woul d have been sitting if he had not junped out of the
grader before the rocks |anded, M. Bishop says that
M. Childers did not becone upset over the incident.

M. Childers' ability to remain cal mwas denonstrated
by the way he conducted hinself in that instance and
believe his forebearance in that case shows that he is
not a person who would be likely to discharge an

enpl oyee who sinply reports defective brakes on two
occasions. In other words, we do not have in this case



along list of alleged safety conplaints or evidence
indicating that M. Childers was indifferent about
safety matters.
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M. Bishop's conplaint filed with the Mne Safety and
Heal th Admi nistration was introduced as Exhibit 1 in this
proceeding. M. Bishop states in that conplaint, "I w sh
to make a discrimnation conplaint against Muntain Top Fuel.
| was fired by David Childers (the boss) when | told himl
couldn't work as fast as he ordered nme to because the end
| oader | was running didn't have brakes on it." M. Bishop's
own testinony in this proceedi ng does not support the wording
of his conplaint.

There is no evidence in the record to cast any doubt on
M. Childers' claimthat he drove the Wbco truck to
test its brakes after M. Bishop had stated that its
brakes were defective. It seens quite credible that M.
Chi Il ders woul d have nmade, as he clained, a simlar
effort to check the brakes on the end | oader when M.
Bi shop conpl ai ned about its brakes being defective
about five days before M. Bishop was di scharged. At
that time M. Childers says he instructed M. Bickford
to repair the brakes and that M. Bickford reported to
hi mthat the brakes had been repaired. Therefore, M.
Chi l ders assuned that the brakes were operative on
February 14, 1979, when he discharged M. Bi shop
because M. Bishop did not nmention the defective brakes
to M. Childers at the tine M. Childers asked for an
expl anation of M. Bishop's failure to load M. Cool's
truck. One of the |east convincing aspects of M.
Bi shop' s case has al ways been that he would fail to
nmention the defective brakes to M. Childers on
February 14 until after M. Childers had di scharged him
and he was being driven by M. Childers down the
nmountain in M. Childers' truck.

MSHA' s counsel says that M. Bishop's having asked M.
Bi ckford to fix the brakes on February 14 is sufficient
to show that M. Bishop was di scharged for having
engaged in a protected activity under section
105(c) (1), that is, for having nmade a safety-rel ated
conplaint. 1 do not think the facts in this case
support that argunment. VWhile it may be said for sonme
pur poses that know edge of an agent nmay be attributed
to the principal, there was a tine el enent here which
cannot be satisfied by that argument. Neither M.
Bi shop nor any other w tness has been able to show t hat
M. Childers knew of a defective brake claimon
February 14 when M. Bi shop was di scharged.

Before I can make a finding that M. Bishop was
di scharged for having nade a safety-related conpl aint,
I must be able to cite evidence clearly show ng that
there was a pattern of activity by the conpl ai nant
whi ch so annoyed the respondent that the respondent
di shcarged the conpl ainant for that pattern of conduct
rather than for the reason respondent gave for
di schargi ng the conplainant. Two conpl ai nts about
defective brakes to M. Childers a few days before the



di scharge sinply are insufficient to show that M.
Childers really discharged M. Bishop for conplaining
about brakes rather than for failing to | oad coal
trucks pronptly.
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The next part of this decision will be related to
Docket No. KENT 80-98.

Docket No. KENT 80-98

| have al ready made findings regarding the civil
penalty issues insofar as the finding of occurrence of
a violation is involved. Finding No. 9 above shows that
respondent refused to conply with the order of
tenmporary reinstatenent while it was in force. Section
105(c)(3) of the Act provides that, "Violations by an
person of paragraph (1) shall be subject to the
provi sions of Sections 108 and 110(a)." Paragraph (1)
referred to in the foregoi ng quotation, anong ot her
thi ngs, prohibits any person frominterfering with the
exercise of a mner's statutory rights under the Act.
Respondent vi ol ated paragraph (1) in refusing to conply
with the order of tenporary reinstatenent. Section
110(a) requires that a civil penalty be assessed for a
viol ation of any provision of the Act. Section 110(i)
requires that penalties be assessed after giving
consi deration to the six criteria set forth in section
110(i).

The first criterion is respondent’'s history of previous
violations. It has been stipulated by MSHA' s counse
t hat respondent has not previously violated section
105(c) of the Act. Therefore, | find that there is no
history of previous violations to be considered in this
i nstance.

The second criterion is the appropriateness of the
penalty to the size of respondent's business. As
indicated in Finding Nos. 14 and 17 above, respondent's
No. 4 M ne once enployed a toal of 23 miners and now
enpl oys 11 miners to produce about 379 tons of coal per
day. On the basis of those data, | find that
respondent operates a small mne and that any penalty
assessed should be in a |l ow range of magnitude insofar
as the size of respondent's business is concerned.

The third criterion is the question of whether paynent
of penalties would cause respondent to discontinue in
busi ness. Respondent has introduced no financial data
to show that paynent of penalties would have an adverse
effect on its ability to continue in business. In the
absence of any evidence to the contrary, | find that
paynment of penalties will not cause respondent to
di sconti nue in business.

The fourth criterion is whether the operator was
negligent in violating the Act. The evidence shows
t hat respondent deliberately refused to reinstate the
conplainant. In the prelimnary hearing on the issue
of whether the conplaint was frivol ous, respondent
stated that it was paying into an escrow account the



money it woul d otherw se have paid M. Bishop if he had
not
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been di scharged on February 14, 1979. | agree with Chief
Judge Broderick's statement at the prelimnary hearing
t hat paynent of wages into an escrow account will not
sati sfy the purpose of the tenporary reinstatenent
provi sions of the Act because the purpose of tenporary
reinstatement is to provide the discharged mner with
income while the nmerits of his conplaint are being determ ned.
It may seem harsh to assess a penalty in a case in which
respondent's position has been upheld on the nmerits, but
Congress has al ready bal anced t hose consi derati ons and has
provided for tenporary reinstatement. The deliberate refusa
to conply with the order of tenporary reinstatenment and the
refusal to abate Citation No. 713218 is tantanmount to gross
negl i gence because managenent knew they were obligated to
conmply with the order but steadfastly refused to do so

The fifth criterion is the question of the gravity of
the violation. MSHA's counsel has stipul ated that
respondent's refusal to reinstate M. Bishop did not

expose any mners to the likelihood of injury. If the
criterion of gravity is intended to refer only to the
physi cal exposure to danger, | believe that the

criterion of gravity is inapplicable in this instance.
On the other hand, if gravity is interpreted fromthe
standpoint of the loss of a famly's incone by the
operator's refusal to reinstate a conpl ai nant, the
gravity of the violation could be considered as being a
serious one. Also, if one thinks of gravity fromthe
st andpoi nt of the damage done to the miner's faith in
the Act if the Conmi ssion's orders can be ignored with
i mpunity, the violation would be serious fromthat
viewpoint. | think that all aspects of the violation
have to be considered and | find that the violation was
serious under the aspects | have just expl ai ned.

Finally, the sixth criterion is the denonstrated good
faith of respondent in attenpting to achieve rapid
conpliance after notification of the violation. The
evi dence shows that respondent exerted no effort to
conmply with the order of tenporary reinstatenent after
Citation No. 713218 was issued. It was respondent's
refusal to attenpt to achi eve conpliance which caused
the inspector to issued Wthdrawal Order No. 713219.
Since that order was |abeled by the inspector as a
"non-area closure order,"” it had no adverse effects
upon respondent's coal - produci ng activities.

My consi deration of the six criteria would require
assessnent of a maxi mum penalty of $10, 000. 00 except
for the inportant fact that respondent is a snal
conpany and has no prior history of violating section
105(c). Taking into consideration the other matters |
have di scussed above, requires assessment of a penalty
of $1, 500. 00
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ULTI MATE FI NDI NGS AND CONCLUSI ONS

(1) Conplainant failed to prove that he was di scharged
on February 14, 1979, because of any activity protected
under section 105(c)(1) of the Act; therefore, the
conplaint filed in Docket No. KENT 79-161-D shoul d be
di sm ssed

(2) Respondent violated section 105(c) of the Act by
refusing to conply with the order of tenporary
reinstatenment issued June 19, 1979, as confirnmed on
July 3, 1979, and respondent shoul d be assessed a
penalty of $1,500.00 for that violation

(3) Respondent, as the operator of the No. 4 Surface
Mne, is subject to the Act and to the Regul ati ons
promul at ed t her eunder.

VWHEREFORE, it is ordered:

(A) The conmplaint filed on August 7, 1979, in Docket
No. KENT 79-161-D is di sm ssed.

(B) Respondent, within 30 days fromthe date of this
decision, shall pay a civil penalty of $1,500.00 for
the violation of the Act referred to in paragraph (2)
above.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



