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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 79-191-M
PETI TI ONER A/ O No. 11-01023- 05001
V. Hastie Quarry & M1
HASTI E M NI NG COVPANY,
RESPONDENT
DEC!I SI ON
Appear ances: M chel e Fox, Esq., Ofice of the Solicitor,
U S. Department of Labor, Chicago, Illinois,
for Petitioner Donald Hastie, Partner, Hastie
M ni ng Conpany, Cave In Rock, Illinois, for Respondent
Bef or e: Chi ef Admi nistrative Law Judge Broderick

STATEMENT OF THE CASE

Pursuant to notice, the above case was heard on the nerits
in Evansville, Indiana, on April 16, 1980. Follow ng the
concl usi on of the hearing and argunments by the parties'
representatives, a bench decision was issued which is set out in
its entirety bel ow

BENCH DECI SI ON
Judge Broderi ck:
Alright. The following is my decision in the case of
Secretary of Labor versus Hastie M ning Conpany, Docket

Nunber LAKE 79-191-M Appearances were entered by
M chell e Fox of the Ofice of the Solicitor of Labor,

Chicago, Illinois, for the petitioner. And by Donald
Hastie, a partner in the Hastie M ning Conpany,
Cave-1n-Rock, Illinois for Respondent. Pursuant to

notice a hearing on the nmerits was held today April 16,
1980 in Evansville, Indiana. George LalLunondiere and
Jack Lester, both of whom
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are Federal M ne inspectors, testified on behalf of
Petitioner. Donald Hastie testified on behalf of Respondent.
Exhi bits were introduced by both parties. The parties have
been given the opportunity to argue their respective
positions and each has waived its right to file witten
proposed findings and briefs. The follow ng are ny findings
of fact:

FI NDI NGS OF FACT

Nunber one, Hastie M ning Conpany is the operator of a
m ne, a surface mne in Hardon County, Illinois, known
as the Hastie Quarry and MII. Nunmber two, the subject
m ne produces flurspar [fluorspar] fromits quarry.
Nunber three, the products of the mne enter interstate
comerce. Nunber four, on March 22, 1979 there were
five miners working at the subject mne. Three working
partners and two paid enpl oyees. Nunber five,
respondent is a small mine operator. Nunber six,
respondent has no previous history of violations of the
Federal M ne Safety and Health Act or the regul ations
promul gated there under. Nunber seven, on March 22,
1979, the subject mne was inspected by M. George
LaLunondi ere, a mne inspector and a duly authorized
representative of the Secretary of Labor. Number
ei ght, on March 22, 1979, respondent was using a
Caterpillar 950 front-end | oader which did not have
roll over protection. Nunber nine, on March 22, 1979,
a citation was issued by the inspector, being Citation
nunber 366434 charging a violation of 30 CFR 56. 9-88.
The term nati on due date on the citation was April 24,
1979. Nunber ten, respondent continued using the
front-end | oader after the issuance of the citation.
Nunber el even, on April 27, 1979, an order of
wi t hdrawal was issued by Federal M ne |Inspector, Jack
Lester, being order nunber 365195 under section 104(b)
of the Federal Mne Safety and Health Act for failure
to abate the forenentioned citation. Nunber twelve,
respondent has continued to use the 950 Caterpillar
front-end | oader wi thout having roll over protection
after the issuance of the order of w thdrawal. Numnber
thirteen, respondent uses the front-end |oader inits
surface quarrying and mning operation. It also uses
it to clear waterways froman ol d abandoned m ne works
of sedinent and nmud. If this work was not done the
water woul d come into the quarry where respondent’'s
operation was bei ng conducted. Number fourteen, it
woul d not be possible to use the equi pment in question
nanely, the Caterpillar 950 front-end | oader with rol
over protection
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in the addits fromwhich the nud and sedinent is cleared
since the addits are only eight feet high. Nunber fifteen
a new cab providing roll over protection for the Caterpillar
950 front-end | oader woul d cost approximately $5,431.62 for
the part or parts and would require approximately thirty-two
manhours to install it. The Fabi ck Machi ne Conpany of
Marion, Illinois which does this kind of work woul d charge
$30.00 an hour for the labor required in this installing of
the cab. After the initial installation, it would take
approxi mately four manhours to renove the cab and five to
six manhours to reinstall it. The price quoted above
i ncludes a heater and defroster. Nunber sixteen, respondent
has two additional front-end | oaders which he uses in his
operation, both of which are equi pped with cabs including
roll over protection. The follow ng are ny conclusions of |aw

Concl usi ons of Law

30 CFR 56.9-38 promul gated pursuant to the Federal M ne
Safety and Health Act provides in part as follows:

"Excl udi ng equi prent that is operated by renote
control, all self-propelled track type or wheel ed--and
["'momtting some words--"front-end | oaders”--and |I'm
omtting additional words--"as used in netal and
nonmetal mning operations with or without attachnents
shal |l be used in such mning only when equi pped with,
1) roll over protective structures (ROPS) in accordance
with the requirenents of paragraph (b) through (g) of
this standard as applicable.” Subsection C of this
standard provides as follows: "All self-propelled
equi prent described in paragraph (a) of this standard
manuf actured prior to the effective date of this
standard and after June 30, 1969, shall be equi pped
wi th ROPS neeting the requirenents of paragraphs (d)
through (g) of this standard as appropriate.”

Par agraph (d) of the standard provides a description of
t he equi pnment neeting the requirements of the standard,
describing it in accordance with certain recommended
practices of the Society of Autonotive Engineers.
Subsection (e) provides that all self-propelled

equi prent shall be deened in conpliance with the
standard if the ROPS neet the standards of the State of
California, the U S. Arnmy Corps of Engineers or the
Bureau of Reclamation or the MSHA Coal M ne Regul ations
or the Cccupational Safety and Heal th Adm ni stration
Regul ati ons.
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Subsection (f) states that any alterations or repairs of

the ROPS shall only be done under the instructions of the
ROPS manuf acturer or under the instructions of a registered
pr of essi onal engi neer. Subsection (g) provides that the ROPS
shal |l have certain information permanently affixed to the
structure.

Concl usi on of |aw nunber one, the respondent, Hastie
M ni ng Conpany, is and at all times pertinent to this
case was subject to the Federal Mne Safety Heal th Act
of 1977; nunber two, as an Administrative Law Judge
with the Federal Mne Safety and Health Revi ew
Conmi ssion, | have jurisdiction over the parties and
subject matter of this proceedi ng; nunber three, on
March 22, 1979, respondent was in violation of the
mandat ory safety standard contained in 30 CFR 56. 9-88
because its 950 Caterpillar front-end | oader, serial
nunber 81J7909 was not equi pped with roll protection
nunber four, the violation found to have occurred in
Concl usi on of Law nunber three was a serious violation
because it could result in serious injury to a m ner
This conclusion is reached despite the fact that
respondent has so far in its operation had no |ost tine
injuries. Nunber five, respondent was aware that its
front-end | oader was required to have roll over
protection and was aware that it was in violation of
the safety standard, but declined to provide it because
of the difficulty that would be created in the
operation described as clearing underground wat erways;
nunber six, respondent failed to conply with the terns
of the citation and therefore an order of withdrawal
was issued. This indicates a failure to recognize the
serious nature of a Federal Mne Inspector's duties in
enforcing the provisions of the Mne Safety Act and its

regul ations. | previously found that the violation
here was serious. | found that the respondent was
aware of the violation before it was cited. | nust find

and state for the record that, by far, the nost serious
part of this case, so far as |I'mconcerned, is the
failure, one, to abate the violation after the citation
was issued; nore inportantly, the failure to conply

with the order of withdrawal. This is a very serious
violation of the letter and spirit of the Federal M ne
Safety and Health Act of 1977. | amsynpathetic with
the plight of the operator in this case. It obviously

woul d be a costly thing for it to conply with the
standard, but neither the Federal M ne Inspectors or
the Secretary of Labor
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nor the Adm nistrative Law Judge or the Revi ew Conm ssion

has any right to determne that a | egal regulation issued
pursuant to the Federal Law can be ignored or excused or

t hwart ed because of cost to a mne operation. | would,
although it's not a matter within my jurisdiction, remnd

t he respondent, operator in this case, that failure to

comply with validly issued orders of a Federal |nspector
under this Act can result in much nore serious consequences
than a civil penalty and woul d urge that the operator
consider seriously its obligations under this law. Primarily,
because of ny finding concerning the seriousness of the
respondent's failure to conply with the order, | am assessing
a civil penalty in this case in excess of that reconmended

by the Assessnent Ofice and recommended by the Solicitor's
counsel. And I will order, as a result of the violation

which | found and considering the criteria set out in section
110(i) of the Act by which I am bound, | am assessing a
penalty of $500.00 in this case. | explained earlier that
following this hearing a witten order will be issued. It
will order the respondent, Hastie M ning Conpany, to pay
within thirty days of the issuance of that decision $500. 00
as a civil penalty for the violation which I have found
occurred in this case. | explained also the right of the
party to petition the Federal Mne Safety and Health Revi ew
Conmi ssion in Washington for a review of ny decision. And that
wi Il conclude the record in this case. Thank you very nuch.

ORDER
The foregoi ng bench decision is hereby AFFI RVED

Respondent Hastie M ning Conpany, is ORDERED to pay $500 as

a civil penalty for the violation found herein within 30 days of
the date of this witten decision

James A. Broderick
Chi ef Administrative Law Judge



