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Federal M ne Safety and Heal th Revi ew Conm ssi on
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SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 79-70
PETI TI ONER A. O No. 34-00976- 03005

V. Red GCak M ne

FARRELL- COPPER M NI NG COVPANY,
RESPONDENT

DECI SI ON

Appear ances: David S. Jones, Attorney, U S. Department of Labor
Dal | as, Texas, for the petitioner Genevieve Farrel
Yoes, Esquire, Forth Smith, Arkansas, for the
r espondent

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalty filed by the petitioner against the respondent on Apri
23, 1979, pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U S.C. [820(a), seeking assessnent of
civil penalties for three alleged violations of certain nmandatory
safety standards found in Part 77, Title 30, Code of Federa
Regul ati ons. The all eged violations were served on the
respondent in three section 104(a) citations i ssued by MSHA
i nspector Donal ee Boatright on Cctober 18, 1978.

Respondent filed a tinmely answer to the petitioner's
proposal s, asserted several factual and |egal defenses, and by
noti ce of hearing issued on February 4, 1980, the case was
docketed for hearing in Fort Smth, Arkansas, on April 15, 1980.
Subsequently, by tel ephone call to ny office at approximtely 4
p.m, Friday, April 11, 1980, counsel for the petitioner advised
me for the first tine that the case had been settled and that he
mailed a letter to that effect to the Conmm ssion on Wdnesday,
April 9, 1980. | advised counsel that the letter had not been
received and that | considered his tel ephone call as untinely,
and that the petitioner should enter an appearance at the hearing
or run the risk of ny dism ssing the docket. Counsel was further
i nfornmed that anot her case schedul ed for hearing at
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2 p.m on April 15, was being handled by his office and that the
attorney representing MSHA in that proceeding could present any
settl enent proposals with respect to this matter on the record
when the docket was called for trial

The parties appeared at the hearing, and after a brief
preheari ng conference concerning the proposed settl enent,
i ncluding a discussion with counsel regarding the tinely filing
of proposed settlements, the parties were afforded an opportunity
to present their settlenment proposals on the record.

Di scussi on

The citations, initial assessnents, and the proposed
settlenent ampunts are as foll ows:

30 CF.R
Citation No. Dat e Section Assessnent Sett| ement
393052 10/ 18/ 78 77.1605(k) $ 140 $ 90
393053 10/ 18/ 78 77.1110 90 66
393054 10/ 18/ 78 77.1605(k) 140 90

$ 370 $246

In support of the proposed settlenent, the parties filed a
joint settlenent agreenent executed on April 14, 1980, and
petitioner asserts therein that it has reconsidered and revi ened
the statutory factors concerning the size of the respondent, its
previous history of violations, the gravity of the violations in
i ssue here, respondent's negligence, and its good faith
conpliance. Petitioner also filed copies of the citations, the
"inspector's statenments" concerning each citation, and
i nformati on concerning respondent's prior history of violations,
its size, the abatenments, and the gravity presented as to each
citation (Exhs. P-1(a) through P-1(k)).

Citation Nos. 393052 and 393054 both all ege violations of
the provisions of 30 CF.R [77.1605(k), which requires that
berms or guards be provided on the outer banks of elevated
roadways. The information contained in Exhibit P-1(j) with
regard to Citation No. 393052 reflects that the roadway in
guestion was not a regularly travel ed roadway, that due to the
hei ght of the drop-off there was very little chance of injury,
and that the bermwas provided in the shortest possible tine.
Wth regard to Gitation No. 393054, the information provided
reflects that the "roadway" in question had not been established
since the scrapers were renoving topsoil and as soon as it was
renoved a berm was provided.

In addition to the foregoing, the parties conceded that the
proposed settlenent takes into consideration the fact that the
bermcitations issued by the inspector allege that berns were not
provi ded on the inner banks of the roadways in question, and that
this defense was raised by the respondent in its initial answer
to the petitioner's proposals for assessnent of civil
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penalties for these citations (Tr. 15). Petitioner's counse
al so asserted that respondent rapidly abated the conditions
ci ted.

Wth regard to Gitation No. 393053, the inspector's citation
reflects that it was issued because the fire extinguisher on a
pi ece of equi prent was di scharged and not maintained in an
operabl e condition. However, the record (Exh. P-1(j)), reflects
that a new one was provided i mediately and that there was no
gross negligence (Tr. 14).

The parties agree that the respondent is a nmedi umsized coa
m ne operator, and its prior history of violations during the
2-year period preceding the issuance of the citations in question
here consists of 38 citations (Tr. 16-18; Exh. P-1(i)).

Concl usi on

After careful consideration of the argunents presented by
the parties in support of the proposed settlenent, including
review of the information contained in the exhibits and
pl eadi ngs, | conclude and find that the proposed settl enment
di sposition of this case should be approved.

ORDER

Pursuant to Conmission Rule 29 C.F. R [2700.30, the
settlenent is APPROVED, and respondent is ORDERED to pay civil
penalties in the amount of $246 within thirty (30) days of the
date of this decision and order in satisfaction of the
af orementi oned citations. Upon receipt of paynent by MSHA, this
matter is DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



