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KENTUCKY CARBON CORPORATI ON,

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

Application for Review

APPLI CANT
V.

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
PETI TI ONER

V.

KENTUCKY CARBON CORPORATI ON,
RESPONDENT

SECRETARY OF LABOR

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF ERNI E FULLER
FRANKI E PRATER, ERVI N HURLEY,
DARRELL VARNEY, RONNI E RATLI FF,
RONNI E CASEY, TERRY HAGER, AND
DONALD EPLI NG,

COVPLAI NANTS

V.

KENTUCKY CARBON CORPORATI ON,
RESPONDENT

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
ON BEHALF OF LARRY SI MKI NS,
RI CHARD A. DOTSON, DARRELL
REYNOLDS, RI CKY JUSTUS, AND
GARY D. VARNEY,
COVPLAI NANTS

V.

KENTUCKY CARBON CORPORATI ON,
RESPONDENT

Docket No. KENT 79-142-R

Order No. 704007
May 9, 1979

Kencar No. 1 M ne

Cvil Penalty Proceeding
Docket No. KENT 80-171
Assessnment Contr ol

No. 15-02107-03021 H

Kencar No. 1 M ne

Conpl ai nt of Di scharge,
Discrimnation, or Interference

Docket No. KENT 79-344-D

Kencar No. 1 M ne

Conpl ai nt of Di scharge,
Discrimnation, or Interference

Docket No. KENT 79-352-D

Kencar No. 1 M ne
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SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Di scrimnation, or Interference
ADM NI STRATI ON ( MSHA)

ON BEHALF OF LARRY S| MPKI NS, Docket No. KENT 79-353-D
COVPLAI NANT
Kencar No. 1 Mne
V.
KENTUCKY CARBON CORPORATI ON,
RESPONDENT
DECI SI ON APPROVI NG SETTLEMENT
Appear ances: C. Lynch Christian Il11, Esqg., Jackson, Kelly,
Holt & O Farrell, Charleston, West Virginia,
for Kentucky Carbon Corporation WlliamF
Tayl or, Esq., Ofice of the Solicitor, US.
Department of Labor, for Conplainants
Bef or e: Admi ni strative Law Judge Steffey

VWhen the hearing in the above-entitled consoli dated
proceedi ng was convened in Pikeville, Kentucky, on March 25,
1980, counsel for the parties stated that they had been able to
settle all of the issues involved and asked that | approve the
settl enent agreenents which they had reached in the interrel ated
cases.

Docket No. KENT 79-142-R

The Application for Review filed in Docket No. KENT 79-142-R
contended that Order No. 704007 issued May 9, 1979, under section
107(a) of the Federal Coal Mne Health and Safety Act of 1977 was
i nval i d because no i mm nent danger existed at the tine the order
was issued. Order No. 704007 all eged the existence of an
i mm nent danger because a portion of the roof in the No. 9
Longwal | Section had dropped down and two miners were working on
the roof near the No. 8 Chock

Counsel for Kentucky Carbon stated that he wanted to
wi thdraw his Application for Review of Order No. 704007 because
MSHA had agreed that the two m ners were not exposed to an
i mm nent danger and that the violation of section 75.200 had been
witten because a danger board, posted by the conpany before the
i nspector's arrival, had been knocked down so that it was not
apparent to the inspector that the conpany had recogni zed
exi stence of the bad roof conditions and was correcting them at
the tinme the order was witten.

Docket No. KENT 80-171

The Proposal for Assessnment of Civil Penalty filed in Docket
No. KENT 80-171 seeks assessnent of a civil penalty for the
viol ation of section 75.200 alleged in Order No. 704007 which is
the subject of the Application for Review filed in Docket No.
KENT 79-142-R di scussed above. Counsel for the parties stated
that under the settlenment agreenent reached by the parties,



respondent had agreed to pay a penalty of $50 for the violation
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of section 75.200 alleged in Order No. 704007 instead of the
penal ty of $563 proposed by the Assessment Ofice. |n support of
their settlement agreenent, the parties presented the facts

herei nafter di scussed to show how t hey had considered the six
criteria set forth in section 110(i) of the Act.

As to the size of respondent's business, the Kencar No. 1
M ne here invol ved produces about 1,700 tons of coal per day.
Kent ucky Carbon Corporation is a wholly owned subsidiary of
Car bon Fuel Conpany which is a noderate to | arge-sized operator
Counsel for Kentucky Carbon stated that paynent of penalties
woul d not cause the company to discontinue in business.

Exhibit 1 was introduced at the hearing to present facts
pertaining to Kentucky Carbon's history of previous violations.
That exhi bit shows that the conmpany is endeavoring to reduce the
nunber of violations of section 75.200 which have occurred at its
Kencar No. 1 Mne. There were seven violations of section 75.200
in 1977, two in 1978, and 1 in 1979. That trend in the reduction
of violations of section 75.200 justifies only a nom nal penalty
under the criterion of history of previous violations.

As to the criterion of negligence, the parties agreed that
t he roof had dropped down as stated in the inspector's order, but
the condition of the roof did not occur because of any failure on
the part of respondent to follow the roof-supporting provisions
of its roof control plan. Kentucky Carbon was, therefore, not
negligent with respect to occurrence of the violation

Wth respect to the criterion of gravity, it nust be borne
in mnd that the violation of section 75.200 related to the fact
that the danger board had either fallen down or had been taken
down. The parties agreed that regardl ess of the reason that the
danger board was not in a proper position, the mners on the
| ongwal | section were aware of the condition of the roof and the
two nmen described in the inspector's order were under the four
I egs of a longwall chock and were therefore not exposed to the
dangers of the roof which did exist over the top tips of the
chocks. The miners were working on the chocks to assist in
correcting the conditions that existed.

Wth respect to the criterion of whether Kentucky Carbon
denonstrated a good faith effort to achieve rapid conmpliance, the
facts show that Kentucky Carbon's enpl oyees had di scovered the
condition of the roof, had posted the exi stence of the bad roof
condition in the preshift book, had posted a danger board, had
adopted a plan for correcting the roof condition, and were in the
process of correcting the condition when the order was witten.

I find that the parties presented facts show ng adequate
consi deration of the six criteria and giving satisfactory reasons
for approving the settlenent agreenent under which respondent
will pay a penalty of $50.

Docket No. KENT 79-344-D



The conpl ai nants in Docket No. KENT 79-344-D all eged that
they were illegally discharged because they w thdrew fromthe No.
10 Longwal | Section after finding equi pnent which woul d not
deener gi ze when overl oaded and after learning that the two-way
comuni cation facilities would not function.
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Counsel for conplainants stated at the hearing that he had agreed
to withdraw the conplaint in Docket No. KENT 79-344-D because the
matters at issue in that docket have been the subject of an
arbitration hearing which resulted in resolution of all issues in
a manner satisfactory to the mners, nanely, the paynment to the
m ners of all back pay fromthe date of their suspension wth
intent to discharge

Docket No. KENT 79-352-D

The conpl aint in Docket No. KENT 79-352-D contended that the
m ners had been illegally di scharged when they objected to the
unsafe manner in which nanagenment had instructed themto correct
a hazardous roof condition in the No. 9 Longwall Section
Counsel for the conplainants stated that he had agreed to
wi t hdraw t he conpl ai nt in Docket No. KENT 79-352-D because
Kent ucky Carbon has agreed to pay each of the five conplainants
in this case back pay for 4 days, 2-1/2 hours representing
one-half of the time they were off fromwork as a result of the
activities which occurred on May 8, 1979, and which were the
subj ect of their conplaint.

Docket No. KENT 79-353-D

The conplaint in Docket No. KENT 79-353-D all eged that
managenent had ordered conplainant to | eave m ne property and had
refused to |l et himexamne allegedly unsafe conditions in the No.
10 Longwal | Section in his capacity as the representative of the
m ners. Counsel for conplainant indicated at the hearing that he
woul d wi t hdraw the conpl aint in Docket No. KENT 79-353-D because
Kent ucky Carbon's nmanagenment has recognized his right to act as a
safety conmmtteeman on the day in question, that is May 8, 1979.

Wth respect to all of the discrimnation cases, Kentucky
Carbon has agreed to renmpove fromthe personnel files of each of
the conplainants all references to the suspensions with intent to
di scharge which were the subject of the conplaints.

I find that satisfactory reasons were given at the hearing
to justify granting the requests to withdraw the three
di scrimnation conplaints. The conplaining mners were present
at the hearing and indicated that they were satisfied with the
out come of the settlement negotiations. | have been orally
advi sed by the Secretary's counsel that the back pay which
Kent ucky Carbon agreed to pay the conpl ai nants has been received
by the conpl ai nants.

VWHEREFORE, it is ordered:

(A) The notion of Kentucky Carbon for withdrawal of its
Application for Review in Docket No. KENT 79-142-R is granted and
the Application for Review is deenmed to have been withdrawn.

(B) The parties' notion for approval of the settlenent
agreement reached in Docket No. KENT 80-171 is granted and the
settl enent agreenent is approved.



(C© Pursuant to the settlenment agreenment, Kentucky Carbon,
within 30 days fromthe date of this decision, shall pay a civil
penalty of $50 for the violation of section 75.200 alleged in
Order No. 704007 dated May 9, 1979.
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(D) The requests by the Secretary's counsel for permission to

wi thdraw the conplaints filed in Docket Nos. KENT 79-344-D, KENT
79-352-D, and KENT 79-353-D are granted and the conplaints in
t hose dockets are deemed to have been wi t hdrawn.

(E) Al further proceedings in Docket Nos. KENT 79-142-R,
KENT 80- 171, KENT 79-344-D, KENT 79-352-D, and KENT 79-353-D are
term nat ed.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



